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This Issue 


Probably no single national problem has as great an effect on the 
public, and on the practice of law, as does taxation. Personal in- 
come taxes have become especially important to professional men 
and those in the fields of business and entertainment, all of whom 
are in the position of having high peak earnings during a relatively 
short period in their careers. Yet these same people are usually not 
covered by any type of pension plan and, after income taxes take 
up to eighty per cent of personal income, they find it almost im- 
possible to create any substantial retirement fund for themselves. 

In an effort to alleviate this situation, there is at this writing a 
bill before Congress which would exempt up to ten per cent of their 
earnings from income taxes, provided the non-taxable portion was 
devoted to the purchase of approved annuities or to an approved 
investment trust, with the proceeds thereof to be received after age 
sixty-five and taxable as income at that time. Irving D. Isko, a New 
York attorney, has made a painstaking study of the proposed law, 
its possible effect and interpretation. The chances of such a bill being 
passed, in substantially the form now before Congress, appear very 
good in light of the current political trend—and this article should 
acquaint attorneys and accountants with the problems and advan- 
tages which will result from such a law. 

Most attorneys are frequently in contact with the law relating 
to metes and bounds descriptions and surveying. A highly inform- 
ative work by R. P. Boyd, an engineer who is expert on the subject, 
and David L. Uelmen, a recent graduate of the Law School and former 
member of the Board of Editors of the Law Review, should help 
clarify many of the technical problems which constantly face the 
lawyer when dealing with land descriptions. 

For an interesting discussion in the area of legal education, we 
recommend the article by Jaro Mayda, a member of our faculty, on 
the relationship of American attorneys with practitioners of the law 
in foreign countries. In addition to highlighting the value, to student 
and attorney, of becoming familiar with the law of other nations, 
Professor Mayda points out the things which should be stressed in 
obtaining that familiarity. 

Our student comment, written by Miss Jean Gallaher, Executive 
Editor-elect for 1954, surveys the role of the insurer in auto accident 
cases in Wisconsin and a group of neighboring states, and represents 
part of the fruits of a research project done in collaboration with 
the Wisconsin Legislative Council. Similar studies of other specific 
auto accident litigation problems will appear in the 1954 volume of 
the Review. 




















Tax Free Earning for Retirement 


An analysis of the proposed 
“Individual Retirement Act of 1953.” 


Irvine D. Isxo* 


BACKGROUND OF THE PROPOSAL 


Every individual, not covered by a tax deferred pension plan, 
who in these times of high taxes finds it difficult to accumulate sav- 
ings, will be interested in the proposed “Individual Retirement Act 
of 1953,’"! which seeks to amend the Internal Revenue Code to al- 
low an individual to create a tax exempt retirement fund and to 
subtract from his taxable income each year amounts up to ten per- 
cent of that income which are irrevocably devoted to saving for 
retirement under the fund. The measure, the successor to certain 
similar proposals? that were reported out by the House Ways and 
Means Committee in the last Congress, was introduced in January, 
1953, and presently is pending before that same committee. 

Two problems have made the proposed statute necessary and 
form the background against which its provisions should be read. 

The first problem is the need to erase the discrimination against 
self-employed persons in the tax-favored pension provisions of the 
Internal Revenue Code.’ Since taxes have risen so high that today 
the taxpayer is limited in the amount he can save and is taxed 
again in reinvesting the procetéds of his savings, the problem of pro- 
viding income for retirement ant\for the loss of earning power in 
later years has become acute. By ‘the Revenup Act of 1942,‘ the 
Federal Government has allowed employers tofset aside funds for 
their employees in pension, profit-sharing and ‘stock bonus plans and 
to obtain tax deductions for their contributidits, While at the same 


* B. A. Cornell; L. L. B. Harvard Law School; L. L. M. (Taxation) N.Y.U.; 
Member of the New York Bar. 

1H.R. 10, H.R. 11, 83d Cong. Ist Sess. (1953). (See spend) 

? H.R. 8390, H.R. 8391, 82d Cong. 2d Sess. (1953). 

* Extension of Remarks of Hon. Eugene Keogh, 98 Cong. Rec. A4083-4086, 
at 4086 (June 27, 1952). 

“Our problem i is to rectify the error of 1942, the error Congress made in 
excluding the Frsnpters cy from the tax deferment pension benefits of sec- 
tion 165 . . . Our problem is also to provide reasonable . . . opportunities for 
employed persons not actually covered by pension plans ten years later.” 

‘ Pub. Law 753, 77 Cong. 2d Sess. (1942). 
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time allowing each employee to defer the tax on his share therein 
until he withdraws it upon his retirement. In addition, these pension 
funds are exempt from tax upon their income, so that the contribu- 
tions and the proceeds of their investment accumulate tax free. 
Thereby a substantial retirement fund is created and is withdrawn 
by the pensioner when his other earnings are low, so that he is taxed 
in the lower brackets and pays tax at a lesser rate than would have 
applied at the time the contributions were made for his benefit. 
The result has been, because of the tax relief, to provide the em- 
ployee with a retirement income which otherwise would not exist. 
Unfortunately, that statute did not extend to the great majority of 
employees, the individual proprietor or partner, the professional 
man, or self-employed persons generally, all of whom must struggle 
to save under the full burden of taxation without the tax favored 
pension relief. 

The second problem is the need for tax relief for those taxpayers 
whose principal earnings are concentrated in a few highly productive 
years of their lives.’ To some extent every taxpayer reaches a high 
plateau of earnings in the years of his greatest productivity, and 
taxes at that time mount into the higher brackets and reduce the 
amount he can save from those earnings to provide against years of 
lower income. This problem is especially acute in the case of profes- 
sional men and persons in the entertainment industry, because their 
earnings generally are so bunched that their opportunity for saving 
is nonexistent outside of a few very high income years, and in those 
years taxes in the high brackets are so heavy that not enough is 
left to make up for inability to save at other times. In the case of 
professional men, this bunching occurs because their productive 
years are set back in their lives by a long low-income period of study 
and becoming established.* Entertainers are in even a more hazard- 
ous position. While the period of their training and acquiring publicity 
similarly extends over many years of low earnings, in addition their 
productive period is likely to arise suddenly, returning fabulous in- 
comes taxed at the highest brackets, and then fall just as suddenly, 
as the entertainer loses the public fancy.’ 

To meet these problems the bill in effect provides that any tax- 





* Hearing Before the Committee on Ways and Means on H.R. 4371, 4373, 3456, 
1178, 5847, 7426, 82d Cong., 2d Sess. (1952), Statement of Harry Silverson 
at 12-17. See MacNeill and Wallis, Tax Favored Pensions in Sight for the Self 
Employed, Trusts & Est. (Nov. 1952), at 4 for the list of organizations whose 
representatives appeared or filed statements in support of the bill. 

* Hearings, supra note 5, Statement of Frank G. Dickinson at 79-84. 


1 Id., Statement of Barry Gray, at 106-108. 
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payer not covered by a tax free pension or similar plan, and some who 
are covered, may set aside annually up to ten percent of his net in- 
come, exclusive of income from investments, if he contributes that 
sum either to a retirement trust or to the purchase of a retirement 
annuity. As part of this setting aside, the taxpayer must consent to 
pay an income tax on the amounts paid to him on retirement. Under 
each alternative investment of such contributions, the money set 
aside cannot be used for purposes other than retirement and may not 
be withdrawn except by direction of the taxpayer, and he may not 
withdraw or otherwise dispose of the fund before he attains age 65, 
except in case of his disability or death. The investment income 
from the contributions is not taxed and is accumulated and rein- 
vested as part of the fund. The statute is so constructed that in the 
event of the taxpayer’s death before age 65 the full amount of the 
fund is subject to be taxed in his estate, and in addition, whenever 
his death, is taxed to the ultimate beneficiary as income when dis- 
tributed to him. 

The injustice to the self-employed is rectified by providing them, 
in this bill, with a tax free retirement plan on a par with the em- 
ployees’ trusts set forth in Internal Revenue Code section 165; and 
to taxpayers with abnormally bunched income relief from high 
bracket taxation is afforded by allowing them, through the pension 
method, to defer the tax on part of their high earnings to a later 
year and thus to a lower bracket.* 

But the proposed statute is certainly more than a solution of two 
problems, however important they may be. It confers an important 
exclusion, which will be looked upon with interest by every tax- 
payer; and in the tax exempt trust, it provides an entirely new tool 
for estate planning. Certainly, it is worth intensive examination. 


STRUCTURE OF THE BILL 


At the outset it should be recognized that the proposed statute 
introduces not one but three distinct new concepts to the Internal 
Revenue Code: 


1—An exclusion of 10 percent of gross income, with adjustments 
and special relief, proposed as section 22(p) of the Code. 





* Extension of Remarks of Eugene Keogh, supra note 3, at 4083, 

“The general purpose of this bill is to provide a voluntary pension system for 
self employed taxpayers who cannot be covered under the terms of section 165 
of the Leonel Revenue Code and to cover ep So persons who... are not 
covered and cannot expect to receive a pension from their employers.” 
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2—The concept of the “Restricted Retirement Annuity Contract” 
set forth as section 22(p)(6) of the Code, in connection with pro- 
posed sections 22(b)(2)(D) and 126(d), which describe the man- 
ner in which payments under the annuity will be taxed during 
the purchaser’s lifetime and to his beneficiary thereafter. 


3—A tax exempt trust, called a “‘Restricted Retirement Fund,’’ as 
section 173 of the Code, which also must be read in conjunction 
with the taxability provisions in proposed sections 22(b)(2)(D) 
and 126(d). 


While it is necessary to make use of the Retirement Annuity or 
the Retirement Trust in order to take the exclusion, note that the 
reverse is not equally true. There is no statement in the bill or its 
legislative history which limits the use of those trust or annuity 
features to amounts or funds which have been excluded from the 
taxpayer’s income under proposed section 22(p). 

The exclusion provision is in substance as follows: 

“In the case of a qualified individual’’® who files a consent with 
the Commissioner to have any excluded income. taxed when paid to 
him on his retirement or disability or to his beneficiaries on his 
death,!° “there shall be excluded from gross income in the taxable 
year the portion of income for such year paid within such year to a 
restricted retirement fund, or to a life insurance company .. . as 
premiums under a restricted retirement annuity contract.’’"! Limited 
however, in annual amount to the lesser of $7500 or ‘‘ten per centum 
of the taxpayer’s earned net income,’’!” and limited in the aggregate 
to $150,000. Subject to increase in the permissible annual exclusion 
in the case of taxpayers presently between ages 55 and 75" and for 
unused exclusion five year carry-overs.' 

The “Restricted Retirement Annuity Contract’’ is defined simply 
as “an annuity contract’’™ purchased by the taxpayer from an in- 
surance company in a form approved by the Treasury, whereunder 
the distribution may only be made to the taxpayer at or after age 
65,'° or in the event of his prior total disability, and/or to designees 
of the taxpayer as joint annuitants or testamentary beneficiaries.!” 





® Proposed section 22(p)(1). 
10 Proposed eeotion ae) (8). 


6 Ibid, 
17 Proposed section 22(p)(6)(C). 
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The distributions from such annuities are entirely includible in the 
income of the recipient without regard to the three percent rule!* or 
any basis provision.!® 

What is labelled a ‘Restricted Retirement Fund’’ is a tax exempt 
trust,2! under Supplement A of the Internal Revenue Code, created 
in accordance with a “‘retirement plan’’” of the taxpayer or a group 
or organization of which the taxpayer is a member, whereunder dis- 
tributions are limited as in the case of a restricted retirement an- 
nuity,”* and in addition the permissible methods of distribution and 
the tax effect of each are as follows:* 


1—In a lump sum to the taxpayer or his death beneficiaries, tax- 
able as capital gain if the taxpayer’s contributions have accumu- 
lated five or more years. 


2—In installments to the taxpayer or his testamentary benefici- 
aries, taxable in full as ordinary income.” 


3—By distribution to the taxpayer of annuity contracts purchased 
by the trustee, the payments whereunder are taxable wholly as 
income as in the case of restricted retirement annuity contracts. 
Likewise the annuity may be purchased in the name of the tax- 
payer alone or with joint or survivor annuitants or with provision 
for a guaranteed minimum return.”” 


Practically all the language of the proposed statute, including 
those terms which purport to be defined in the bill itself, is drawn 
from the existing sections of the Internal Revenue Code. For that 
reason, the scope of taxpayers’ operations hereunder will be defined 
less by whatever regulations are promulgated than by the extents to 
which the ingenuities of statutory construction will carry. 


THE EXcLusION 


The exclusion in the proposed statute, like any other exclusion set 
forth in section 22 of the Internal Revenue Code, is subtracted from 
gross income not in accordance with any calculation directed by the 
Code, but because it is deemed not income and should not have been 








- + quae section 22(b)(2)(D). 


#0 Proposed section 173. 

21 Proposed section 173(a). 
® Proposed section 173(b). 
*3 Proposed section 173(b)(1). 

* Proposed section 173(b)(3). 

% Proposed sections 173(b)(3)(A), 173(c) and 126(d). 
% Proposed sections 173(b)(3)(B), 173(c) and 126(d). 
%7 Proposed sections 173(b)(3)(C), 173(c) and 126(d). 
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included in the first place. It does not prevent the use of the standard 
deduction. However, unlike other exclusions which arise because of 
the character of the payments received, this exclusion comes into 
being without regard to the type of income as long as an amount 
of it, being excludible, is paid to a retirement fund or annuity. 


Who may take the exclusion 


Any ‘qualified individual’’ with “earned net income’”’ who files the 
necessary ‘‘consent’’ may take the exclusion.”* ‘‘Earned net income,”’ 
as will be hereinafter explained, refers to net receipts for services 
rendered and excludes only such income as is considered to be a re- 
turn on invested capital. The “‘consent,’’ which is set forth in section 
22(p)(8) in the proposed statute, consists of the taxpayer’s formal 
written agreement with the Commissioner to report as income all 
amounts returned to him, or in the case of his beneficiaries, that they 
will report amounts received by them, from the taxpayer’s invest- 
ment of the excluded portion of his income in one or more retirement 
plans. The term ‘qualified individual’’ is defined in the bill to mean 
any individual except one who is an ‘employed person’’ and who at 
any time during the taxable year was covered by a pension or profit- 
sharing plan.”® ““Employed’’ includes both an employee and an in- 
dependent contractor; it has been held to refer to any person whose 
services are engaged.*® Therefore, as a general rule, any person who 
works for a living and is not covered by a tax exempt pension or 
profit-sharing plan which defers the receipt of compensation®* may 
take the exclusion. 

In addition, the statute covers a self-employed person notwith- 
standing his eligibility for or receipt of other pension relief if ‘during 
the taxable year more than 75 percent of his earned net income is 
derived from a trade or business carried on by him or by a partner- 
ship of which he is a member.’’*? That would allow the many persons 
receiving service disability pensions to take the exclusion, assuming 
they were otherwise qualified. However it raises the question of 
whether government officers, corporate executives and the like, who 
are considered to be “carrying on a trade or business’’ for the pur- 





8 Proposed section 22(p)(1). 

2° Ibid. Coverage under either an employer’s plan under Internal Revenue 
Code section 165 or a pension plan set up ; the United States or any State or 
municipality or by any organization exempt under sec. 101 will disqualify. 

%° Clarence Johnston, 14 B.T.A. 605 (1928). 

*1 This does not refer to a plan which is primarily a dismissal wage, or un- 
employment plan, or sickness, accident, hospitalization, medical expense, rec- 
reational, welfare or similar benefit plan. Reg. 111 sec. 29. 23-1. 

32 Proposed section 22(p)(1). 
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pose of the business expense deduction in Internal Revenue Code 
section 23(a)(1)(A),* may qualify for the exclusion although they 
are covered by just such adequate pension arrangements as were in- 
tended to disqualify them from participation in the benefits of the 
proposed statute.** If the term “trade or business’’ were given the 
narrower meaning it has in Internal Revenue Code section 482(c), 
‘“when used with reference to self employment income or net earn- 
ings from self employment,’’ it would exclude not only those persons 
but also all professionals,** and would create the harsh result of ex- 
cluding from the bill’s coverage those professional persons who are 
receiving service disability pensions. That would follow because, 
under the present wording of the bill, coverage under any pension 
plan established by a governmental body or agency would disqualify 
an individual without distinction as to whether the plan was an em- 
ployees’ trust created under Code section 165 or was a serviceman’s 
disability pension exempt from taxation under Code section 22(b) 
(5). Although this result might be avoided by revising the language 
of the proposed statute to expressly allow persons receiving pensions 
or payments exempt from income tax under Internal Revenue Code 
section 22(b)(5) to qualify for the exclusion, as the statute presently 
stands it would make better sense on that point to apply the broader 
definition of ‘‘trade or business.’’ Furthermore, inasmuch as the 
narrow section 482(c) definition is a statutory creation, explicitly 
limited in its application to Subchapter E of the Code, whereas the 
broader interpretation under section 23(a)(1)(A) is the result of 
judicial construction of the term “trade or business’’ itself and 
applies to the income tax law generally, the rules of statutory con- 
struction require the latter interpretation; although as previously 
mentioned, that would extend the benefits of the proposed statute 
to corporate executives and others presently covered by pension 
plans. 

An employee who contributes to an employer sponsored pension 
plan is not ‘‘qualified’’ to any extent under the bill and may not ex- 
clude from gross income the amount of his contributions, for the dual 





%7.T. 4012, 1950-1 Cum. Buu. 33 (government officers); Ralph C. Holmes, 
37 B.T.A. 865 (corporate executives). 

* Supra, note 8. 

% Int. Rev. Cope sec. 482(a). 

* See I.T. 3877, 1947-2 Cum. Buty. 15; 1.T. 3977, 1949-2 Cum. But. 92. 
Tax exempt disability payments under Internal Revenue Code section 22(b)(5) 
other than a serviceman’s disability pension are considered in the nature of work- 
men’s compensation, and would not be within the term “pension plan’ used in 
the proposed statute. 
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conditions for excepting him from the bill’s coverage are met.*? No 
consideration is given to the fact that the employee himself paid 
part of the pension contribution. 

In this regard the previous draft** of the bill was directly opposite. 
It allowed an employee to exclude from gross income any amount 
which he contributed to an employer plan exempt from taxation 
under Code section 165(a).** However, the Ways and Means Com- 
mittee found it necessary, in the interest of facile administration of 
the proposed statute, to eliminate that advantage.“ 

Coverage under a labor union plan or under an industry-union 
plan would have the same result of preventing any covered employee 
from being qualified under the proposed statute. Proposed section 
22(p)(1)(B) excepts from qualification any individual covered by a 
pension plan set up by “‘any organization described in section 101,” 
which refers among others to labor organizations. A pension plan 
contributed to jointly by industry and the union is considered an em- 
ployer plan within Code section 165.“ 

Whether participation in a stock bonus plan will except an em- 
ployed person from the status of ‘“‘qualified individual’ under the 
bill is not clear. There would seem to be no logic in allowing qualifica- 
tion under the bill to a person benefiting by either pension or stock 
bonus plans since both those types of retirement arrangements re- 
ceive equally adequate tax deferral treatment under the present 
Code. However, mention of stock bonus plans is conspicuously absent 
from the bill which refers to “pension or profit sharing plan .. . 
which meets the requirements of section 165(a).’’* In the previous 
draft the equivalent reference was ‘‘to or under a plan meeting the 
requirements of section 165,’’** and would have included stock bonus 
plans which are dealt with in Code section 165(a) and certain an- 
nuity plans in Code section 165(d). The narrowing of this provision 
to its present form indicates that the revisers intended to omit those 
plans from the exception and, accordingly, that an individual par- 
ticipating in an employer’s stock bonus or annuity plan may also 
qualify to take the exclusion under the bill. 





87 Proposed sections 22(p)(1)(A) and (B). 
38 H.R. 4373, 82 Cong., 2d Sess. (1952). 
9 Td., proposed section 22(p)(1)(B). 
40 Extension of Remarks of Eugene Keogh, supra note 3, at 4085. 
“t Bureau Letter, 3/5/47, P-H 1947 Fup. Tax Serv. (1947) par. 76, 126; 2 P-H 
Fep. Tax Serv. (1953) par. 15, 376-C. 
* Proposed section 22(p)(1). 
4 H.R. 4373, supra note 38; proposed section 22(p)(1)(A). 
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The amount excludible 

The total amount which may be excluded from gross income in 
any year, if it is paid within such year on account of that year’s con- 
tribution to a restricted retirement fund or as premiums on a re- 
stricted retirement annuity contract, and if the other requirements of 
the proposed statute are met, is subject to two concurrent mathe- 
matical limitations and for a limited time to a special increase in the 
case of certain taxpayers over age 55. 

Proposed section 22(p)(2) limits the amounts excludible by each 
taxpayer to a lifetime sum of $150,000, called the “‘aggregate amount 
excludible.”’ ; 

Within that lifetime sum the amount which may be excluded in 
any year is the lesser of (1) ten percent of the taxpayer’s earned net 
income plus carry-overs of unused previous excludible amounts, or 
(2) $7500.“ 

In addition, a special rule allows a taxpayer who on January 1, 
1953, was a “qualified individual’ more than fifty-five years of age 
to increase the amount annually excludible by one percent of his 
earned net income or $750, whichever is lesser, multiplied by the 
number of full years of his age, up to twenty, in excess of fifty-five 
years on that date. This additional amount excludible does not 
apply to a taxable year after the year in which the taxpayer reaches 
age 75.% 

In order for the special rule for an additional amount excludible 
to apply, it is required that the taxpayer be a “qualified individual,”’ 
within the statutory meaning of that term, on January 1, 1953, and 
not, rather, have qualified thereafter. This requirement is not clearly 
spelled out in the bill, but is found by interpreting the opening clause 
of proposed section 22(p)(3): “In the case of a qualified individual 

who before January 1, 1953, had reached his fifty-fifth birthday .. .’’ 
Under proposed section 22(p)(1) an individual must be ‘‘qualified’’ 
in any year to take the exclusion for that year, regardless of whether 
the amount excludible was calculated under the ordinary rule alone 
or under the special rule. Therefore the repetition of the requirement 
of ‘‘qualified individual’? can have no meaning with reference to 
taking the exclusion, but can only have meaning if interpreted as 
constituting an additional requirement for qualifying to use the 
“special rule.’’ In its context it means that in order to use the “‘special 
rule’ increase, a taxpayer must have been a ‘‘qualified individual’ 
on January 1, 1953. 





“ Proposed section 22(p) (2). 
Proposed section 22(p)(3). 
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Examples showing how to calculate the amount excludible are as 
follows: 


I. Illustrating the calculation under the ordinary rule, for five 
years, assuming that the taxpayer was on January 1, 1953, 
fifty-five years of age or younger. 


Year Earned Net Income Amount Excludible 
1953 $ 50,000 $5000 
1954 68,000 6800 
1955 75,000 7500 
1956 78,000 7500 
1957 100,000 7500 
1958 5,000 500 


There would be no additional amount excludible under the “special 
rule’ although the taxpayer, if fifty-five years old, is technically 
qualified to avail himself of it, having been age fifty-five on January 
1, 1953; because he was not on that date ‘‘one full year in excess of 
fifty-five’ and accordingly, the age multiplier would be zero, which 
would make the additional amount excludible zero. In years 1953, 
1954 and 1955, the amount excludible is ten percent of earned net 
income, but in years 1956 and 1957 since ten percent of earned net 
income exceeds the absolute limit of $7500 per year, that figure is 
the maximum excludible. 


II. Illustrating the calculation under the “special rule.’’ The ex- 
ample assumes that the taxpayer attained age seventy on 
March 15, 1952. 


Earned Amount 
Net Otherwise Special Amount 


Year § Income  Ezxcludible Rule Excludible 
1953 $ 50,000 + — $5000 $500x15 $12,500 
1954 68,000 6800 680x15 —_—‘17,000 
1955 75,000 7500 750 x 15 18,750 
1956 78,000 7500 750 x 15 18,750 
1957 100,000 7500 750 x 15 18,750 
1958 5,000 500 0 500 


The amount excludible apart from the “‘special rule’ remains the 
same for the same amount of income regardless of the age of the tax- 
payer. Accordingly the amounts in the third column in this example 
are identical with the excludible amounts in example I. 
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The calculation of the additional amount excludible under the 
special rule is first concerned with the amount of one percent of 
earned net income or $750, whichever is lesser. That amount is 
represented for each year in the fourth column by the figure on the 
left. To that amount is applied the multiplier representing the 
number of full years of the taxpayer’s age in excess of fifty-five on 
January 1, 1953. Since the taxpayer’s seventieth birthday was on 
March 15, 1952, as of January 1, 1953, he was only 15 full years in 
excess of fifty-five. The multiplier is therefore 15, and remains the 
same regardless of the number of years past age fifty-five in which 
the “‘special rule’’ is applied. In March 1957 the taxpayer attained 
age seventy-five, and therefore the additional amount excludible 
under the “‘special rule’’ can be figured in 1957 but will not apply in 
1958, which is a taxable year after the taxpayer has reached age 
seventy-five. 


Earned net income 


In order for an individual to take an exclusion under the biil he 
must have “earned income”’ and he must compute the amount of his 
“earned net income,”’ according to proposed section 22(p)(2) wherein 
the amount excludible is limited to a percentage of “the taxpayer’s 
earned net income.”’ These terms have been defined in the bill in 
the same language (with one slight exception) as that found in In- 
ternal Revenue Code section 116, which in turn is identical with and 
derived from previous Internal Revenue Code section 25(a)(3) and 
(4), known as the “‘Earned Income Credit.’’ For that reason they are 
probably not meant to be self-explanatory but to represent the sub- 
stantial body of law that has accumulated about them. 

The employment of the ‘“‘earned income’’ concept confirms the ap- 
proach of the Ways and Means Committee in the hearings on the 
bill and indicates that its purpose is to reestablish a tax equalization 
adjustment for those whose income is subject to a depreciation of 
their earning capacity. That purpose is, equally with the express re- 
quirements of the proposed statute, determinative of which individ- 
uals and transactions come within its terms, and should guide the 
interpretation of all parts of the measure. 

In its more specific meaning, ‘‘earned income’”’ refers to earnings 
for services rendered and excludes investment income and that part 
of income from a combination of services and capital that represents 
a return on capital. Included by the express language of the pro- 
posed statute are “‘wages, salaries, professional fees and other amounts 
received as compensation for personal services actually rendered,’’ 
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to the extent that such amounts are otherwise included by the tax- 
payer in gross income.“ 

‘* ‘Wages’ commonly denotes the price paid for labor by the day 
or week or other shorter intervals; ‘salary,’ a fixed compensation for 
labor or ‘services for a longer period of time such as a month or a 
year; and ‘professional fees,’ the fixed compensation for specific 
services performed by a doctor or other professional person. In all 
cases these forms of compensation are impliedly based on the value 
of services actually performed.’’ They would not include patent 
royalties although the invention was developed by the personal 
services of the taxpayer.*’ 

Specific applications of this definition have been as follows: 

Earnings of a concert singer are professional fees, under the defini- 
tion of “earned income’’ in Internal Revenue Code section 116, and 
not business income (although a staff was maintained to assist her), 
and therefore are includible in earned income.** 

Retired pay and pensions are taxable as earned income.*® 

Taxabie gain received through the liquidation of a profit sharing 
trust is earned income.* 

Wages of a dependent minor child do not constitute earned income 
of the father although he is the head of the family. 

A partner, according to the prior law, might include in earned in- 
come a reasonable allowance for services actually rendered to the 
partnership. However, so-called salaries of partners are not earned 
income in the case of a partnership where capital is a material income 
producing factor, but constitute a mixed return on services and 
capital which must be allocated to each pursuant to the following 
general rule.® 

In the case of taxpayers engaged in a trade or business in which 
both personal services and capital are material income producing 
factors, only the profits attributable to personal services are earned 
income. Under the “earned income credit,’”’ the proportion of earned 
income in such situations was expressly limited to twenty percent,” 
but in the proposed statute no allocation is made, it being merely 
stated, “that the determination of the portion of profits attributable 





4 Proposed section 22(p)(7)(A). 
47 John E. Greenawalt, 27 B.T.A. 936 (1933). 

48 Frieda Hempel, P-H TC Mem. Dec. par. 47, 183. 
49 Mim. 3283, IV-1 Cum. But. 14 (1925). 

5° [.T. 2370, VI-2 Cum. But. 28 (1927). 

51 1.T. 2190, IV-2 Cum. Bux. 29 (1925). 

8 Reg. 111 sec. 29.185-1. 

53 Int. Rev. Cope sec. 25(a) (A) (1942). 
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to personal services shall be made under regulations prescribed by 
the Secretary.’’™ 

In that regard, the management of income producing property 
generally has been considered a business in which no part of the 
profits is earned income. However, where it was shown that the 
taxpayer was actively and personally engaged in the business of 
purchasing and developing property for resale, an allocation of part 
of the profits to personal services was made.® 

The entire amount of professional fees is considered earned income 
although the work may be handled by a staff of assistants, “‘provided 
the clients or patients are those of the taxpayer and look to the tax- 
payer as the person responsible for the services performed.’’* Where, 
however, substantial plant and capital are necessary to the service, 
as in the case of a commercial school, the profits will be apportioned, 
even though the taxpayer is a teacher and hence clearly a profes- 
sional.®* 

In contrast to earnings of an author or inventor under hire, copy- 
right royalties and sales proceeds were, for the purposes of the earned 
income credit, consistently excluded from earned income as repre- 
senting a return on capital although the patented or copyrighted 
article was created by the personal services of the taxpayer.®® The 
proposed statute expressly overrules those precedents as to copy- 
rights. In language practically identical with that in Internal Revenue 
Code section 117(a) (defining which property relating to a copy- 
right is not, in the hands of its creator, a capital asset), the bill in- 
cludes in earned income, 

income from any literary, musical or artistic composition created 


by the taxpayer and any income from a copyright on such 
literary, musical or artistic composition.© 


Note that the proposed statute differs from Internal Revenue 


u [ees section 22(p) (7)(D). 

%& W. P. Ferguson, 20 B.T.A. 130 Coen. 

* John Willmot, 2 T.C. 309 (1943) held that the taxpayer was engaged in a 
business of management, promotion and exploitation of property in which both 
personal services and capital were income producing factors within the meaning 
of Internal Revenue Code section 25(a)(4). 

sad Reg. 111 sec. 29.25-2. 

58 Isidore Garnets, 26 B.T.A. 384 (1932). 

59 G.C.M. 236, VI-2 Cum. Buu. 27 (1927), yon received by an author 
ruled not within the meaning of earned income; E. Phillips Oppenheim, 31 B.T.A. 
563 (1934), royalty income from the assignment of a copyright held not earned in- 
come to the author who had secured the copyright on his own manuscript al- 
though he was under contract for hire of his services, since the income flowed 
from the copyright; Frank Kluckholm, 18 T.C. 892 (1952), proceeds of the sale 
by the author of rights to the foreign publication of a magazine article held not 
earned income within Internal Revenue Code section 116. 


*° Proposed section 22(p)(7)(A). 
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Code section 117(a) in omitting the phrase of the latter section ‘‘or 
similar property,’ which has been interpreted by the Regulations 
to refer to: 

a theatrical production, a radio program, a newspaper cartoon 

strip, or any other property eligible for copyright protection 

(whether under statute or common law), but does not include a 

patent or invention, or a design which may only be protected 

under the patent law and not under the copyright law.” 

Whether those items are intended to be covered by the copyright 
provision of the proposed statute, which as a derogation of the ju- 
dicial interpretation of “earned income’’ would ordinarily be nar- 
rowly construed, is an open question. 

Earned income of a husband and wife in filing a joint return was 
defined under the Earned Income Credit as follows: 

In the case of a husband and wife filing a joint return, the earned 
income is the aggregate earned income of both, and the calculation 
(herein of the amount excludible) should be based upon the com- 
bined earned net income as if the joint return were the return of one 
individual. 

Once earned income has been segregated out from total income, 
then in order to compute the “earned net income,’’ which is the 
statutory test, the ‘‘earned net income deductions’’ must be sub- 
tracted.“ ‘‘Earned net income deductions’ are the deductions al- 
lowed by Internal Revenue Code section 23 for the purpose of com- 
puting net income which “are properly allocable to or chargeable 
against earned income,’’® as contrasted to those which are properly 
allocable to and chargeable against the entire income.® 

Expenses ‘“‘allocable to and chargeable against earned income’ 
were, under the prior law, ruled to be those which are “incurred in 
earning the income,’’® that is, the expenses set forth in Internal 
Revenue Code section 22(n) as deductible from gross income to 
determine adjusted gross income. 

If the earned income is from salaries, wages and [or] commissions, 


only such expenses as are allowed from such salaries, wages or 
commissions are considered earned income deductions."* 





6 Int. Rev. Cope sec. 117(a)(1)(C). 
* Reg. 111 sec. 29.117-1. 

o $3 Cf. ne 111 sec. 29.117-1; R. Shad Bennett v. Comm’r, 139 F. 2d 961 (8th 
ir. 1944). 

Proposed section 22(p)(7)(C). 

% Proposed section 22(p)(7)(B). 

*® Mim. 3283, IV-1 Cum. Butx. 14 (1925). 

87 T.T. 3458, 1940-1 Cum. Bu.u, 232, 233. 

68 Mim. 3283, IV-1 Cum. Buu. 14, 15 (1925). 
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In the case of earned income from a business or profession, earned 
income deductions are such deductions as are allowed in schedule 
A [now schedule C] form 1040 in computing the net income 
from the business or profession. Salary paid to the taxpayer 
is not a deduction in computing net income from a business or 
profession.® 


Not earned income deductions are deductions for interest, taxes, 
losses, bad debts, and contributions (and alimony payments reported 
by the wife as income and medical expenses) because under prior 
law they were considered not ‘allocable and chargeable against 
earned income’’ but allocable to and chargeable against the entire 
income.”° Accordingly, the standard deduction, which purports to be 
in lieu of them, would not be an earned income deduction.” 

A payroll tax imposed by a city or state was considered to be an 
earned income deduction if levied on the gross amount of wages or 
salaries earned, but if it were in effect an income tax, it would be 
allocable to and chargeable against the entire income and would not 
serve to reduce the amount of earned income.” 

Where the taxpayer’s entire income is earned income, the prior 
law indicated and the proposed statutory scheme would seem to 
confirm that earned income is, nevertheless, not reduced by deduc- 
tions which are not ‘‘earned income deductions’’ although as a re- 
sult the amount of earned net income will exceed the amount of the 
entire net income.” 


How to take the exclusion 


In order to exclude any amount from gross income under the pro- 
posed statute, the taxpayer must have paid that amount within the 
taxable year, or at his election within sixty days thereafter, to a re- 
stricted retirement fund (trust) or as premiums under a restricted 
retirement annuity contract. Furthermore, that amount must have 
been paid on account of the taxable year for which the exclusion is 
sought.”4 

Only to the extent that payment is actually made can the exclu- 
sion hereunder be taken. If the amount paid exceeds the amount 
excludible in a given year, the exclusion is limited to the amount 





6? Mim. 3283, supra note 68 at par. 3(b). 

70 Td. at par. 3(c). 

1 Int. Rev. Cope sec. 23(aa). 

” 1.T. 3458, supra note 67. 

73 Cf. Mim. 3283, supra note 66, which explains that under the Earned Income 
Credit, if earned net income exceeded net income, the amount of the credit would 
be subject only to the statutory limitation of 25% of the normal tax and implies 
that it would not be limited by the amount of net income. 

% Proposed section 22(p)(1). 
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excludible and the excess payment is lost insofar as the amount 
which may be excluded in that or any year is concerned. There is no 
carry-over of excess contributions in the proposed statute as in the 
case of contributions by an employer to an employees’ pension 
trust, as provided by Internal Revenue Code section 23(p)(1)(A) 
(iv). On the other hand, where the amount paid is less than the 
amount excludible in the year, the amount paid determines the 
amount which may be excluded from gross income, and the unused 
amount excludible may be carried over for five years, in accordance 
with proposed section 22(p)(4), subject however to the limitation 
that, notwithstanding the amount of carry-overs, no more than $7500 
may be excluded in one year.”* 

A contribution of property to a restricted retirement fund or a 
transfer or conveyance of such property in payment of restricted 
retirement annuity premiums would appear to satisfy the require- 
ments of the proposed statute as well as cash payment. However, the 
transfer of property in payment of a retirement annuity premium or 
to a retirement fund in the case where it is in satisfaction of a re- 
quired periodic contribution would constitute a sale or exchange and 
the realization of taxable gain or deductible loss, as the case may be, 
to the extent of any appreciation or depreciation inherent in the 
property transferred.”* In that event, the amount “paid’’ for the 
purpose of calculating the exclusion hereunder would be equal to 
the amount of the obligation extinguished. 

The contribution of property to a restricted retirement fund, as to 
any trust, where it is not in satisfaction of a required sum, would 
not constitute a sale or exchange and no gain or loss would be recog- 
nized.”7 Nor would it constitute a gift to the remaindermen, since 
according to the required characteristics of that trust, set forth in 
the proposed statute, the taxpayer would have retained powers of 
control and a beneficial interest for life.”* For that reason the basis 
of the property to the fund (trust) would be, under Internal Revenue 
Code section 113(a)(3), the same as it was in the hands of the tax- 


payer.”® 


% Proposed section 22(p)(4)(D) (apart from the special rule increase for tax- 


yers over 55 on January 1, 1953). 
pew See G.C.M. 1022, VI-1 Cum. Butt. 12 (1927) (as to the transfer of propert 


in payment for a commercial annuity); E Simms, 28 B.T.A. 988, Lutz 
Schramm Co., 1 T.C. 682 fmagwenst of a debt with property having a basis less 
than the debt results in taxable gain). 

7 William J. Snyder, 11 B.T.A. 807. 


78 Proposed section 173, see page 614 infra. 
79 See Russell v. Bowers, 27 F. “~~ = 13 (D.C. N.Y. 1939) Cones be- 


tween a transfer in trust under INT. v. Cope section 113(a)(3) and a gift by 
transfer in trust under section 113 (a)(2). 
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May the taxpayer compute his exclusion, in these circumstances, 
at the fair market value of the property transferred? Although the 
proposed statute is silent, the rule in the case of charitable contribu- 
tions under Internal Revenue Code section 23(0) should apply by 
analogy since the situation thereunder is identical, namely: 


1—The contribution does not constitute a sale or exchange. 
2—The recipient of the property takes the donor’s basis. 


3—The statute is silent as to how the amount of the deduction is 
calculated where the contribution is made in property. 


Accordingly, the interpretation of that section of the Code should 
govern the interpretation of the proposed statute to the effect that 
where the contribution “is other than money, the basis for calculat- 
ing the amount thereof shall be the fair market value . . . at the time 
of contribution. . . .’’*° 

Note, by contributing low basis property to a retirement fund the 
taxpayer will secure a tax exclusion, without actual economic cost, 
to the extent of the unrealized appreciation therein, since the exclu- 
sion will be calculated at the market value of the property but no 
taxable gain will be realized by the contribution. But it should be 
noted also that on reacquisition of the property in kind or otherwise 
upon distribution of the trust estate to him, the full value will con- 
stitute income or capital gain contrary to the usual trust rules which 
impose no tax on that event.*! 

The time within which payment must be made to secure an ex- 
clusion for the taxable year is within the taxable year for which the 
exclusion is sought,®? or at the election of the taxpayer within the 
first sixty days of the next year.* The proposed statutory language 
in that latter regard is as follows: 


Amounts paid . . . within sixty days after the close of the tax- 
able year may, at the election of the taxpayer, be treated as hav- 
ing been paid on the last day of the taxable year.“ 


There is no provision dealing with the manner in which such elec- 
tion is to be made and therefore that ‘‘election’’ is represented only 
by the treatment given to such “‘sixty day interval payments’’ on 





89 Reg. 111 sec. 29.23(0)-1. 

81 Proposed section 173(c), see page 623 infra. As to reacquisition of trust prop- 
erty in kind, see Burrage v. Hassett, 58 F. Supp. 63 (D.C. een. 1944). 

8 Proposed section 22(p)(1). 

83 Ibid. 

* Ibid. 
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the taxpayer’s income tax return. If, therefore, payments to a retire- 
ment fund are made within the first sixty days of the tax year, the 
taxpayer has until March 15th to determine to what extent they will 
be credited on the prior year or the current year. 

In this respect the election is truly a power of allocation as con- 
trasted with the limited type of late-payment election allowed to 
accrual basis taxpayers in Internal Revenue Code section 23(p)(1) 
(E) with regard to contributions to an employees’ pension plan, 
for in the proposed statute, the amounts paid within the sixty day 
period need not be applied to an accrued contributions liability 
of a previous year (except in the case where periodic premiums are 
payable under an annuity contrast). Instead, while any payment 
may at the taxpayer’s election be treated as paid in the previous 
year, if not so treated it may be taken as an exclusion in the tax- 
able year when paid. As previously mentioned, that power of elec- 
tion in fact lasts until the following March 15th. Consequently: 

1. The taxpayer has sixty additional days after the end of the 
taxable year to raise funds to contribute to retirement and thus 
make use of the amount excludible in such year. 

2. The taxpayer may in effect carry over a payment made over 
the amount excludible and apply it against amounts excludible in the 
following year, by making the payment within the first sixty days 
of such following year. Thus, where the amount excludible in the 
prior year was not readily determinable, payment within the sixty 
day period would prevent waste of any excess amounts paid by quali- 
fying them for exclusion also in the year when paid. 

Note, in order to achieve maximum flexibility under the election 
provision, the taxpayer should time his payments so that they are 
made within the first sixty days of each taxable year. (Other than 
the first year under the retirement plan.) , 

With respect to the first contribution to a restricted retirement 
fund, although the fund is in most cases a common law trust and the 
first payment thereto constitutes the res of the trust and brings it 
into existence, that payment 7s excludible as a “payment to a fund.’’® 


Unused exclusion carry-over 


Where in any taxable year an individual is qualified to take an 
exclusion under the proposed statute and does not exclude from 





% See 555, Incorporated, 15 T.C. 671 (1950); Crow-Burlinghame Co., 15 T.C. 
738 (1950) interpreting the same language in Int. Rev. Cope section 23(p) with 
reference to contributions to an employee’s trust. 
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gross income an amount equal to ten percent of his earned net in- 
come or $7500, whichever is lesser, the excess of that amount over 
the amount excluded constitutes an “unused exclusion.’’* That 
‘“ynused exclusion’’ may be carried forward and used until exhausted 
for five succeeding years to increase the amount annually excludible 
(without regard to the ‘‘special rule’’*”) to the $7500 maximum. * 

The language of the unused exclusion carry-over provision has been 
lifted bodily from parts of the Internal Revenue Code dealing with 
the unused excess profits carry-over, as follows: 


Proposed sec. 22(p)(4)(A) is same as IRC sec. 432(a). 
Proposed sec. 22(p)(4)(B) is same as IRC sec. 432(b). 
Proposed sec. 22(p)(4)(C) is same as IRC sec. 432(c). 


Accordingly, the regulations and authorities under those excess 
profits sections should apply by analogy herein. 

An unused exclusion carry-over will come into being only in a year 
in which the taxpayer is a ‘‘qualified individual.’’ This requirement 
arises because the definition of ‘‘unused exclusion’’ creates that item 
expressly “in the case of a qualified individual.’’** Under proposed 
section 22(p)(1) an individual must be “‘qualified’’ to take any ex- 
clusion, with or without a carry-over. Therefore the repetition of the 
requirement of ‘qualified individual’? can have no meaning with 
reference to the taxable year wherein the carry-over is sought to be 
applied, but can only have meaning as constituting an additional 
requirement for the creation of the carry-over. 

Thus, an individual who was participating in an employees’ pen- 
sion plan for several years and withdraws therefrom in order to 
qualify under the proposed statute, notwithstanding the fact that 
he has not excluded any amounts under the proposed statute during 
those years, would not have accumulated a backlog of carry-overs 
because he was not during such years a “qualified individual.” 

An “unused exclusion’’ is created by an excess in any taxable year 
of the amount which could have been excluded under proposed sec- 
tions 22(p)(1) and (2), z.e., 10 percent of earned net income or $7500 
whichever is lesser, over the amount which was paid and therefore 
actually excluded.** Both the “special rule,’’® and the carry-over pro- 





8 Proposed section 22(p)(4)(B). 

87 Proposed section 22(p)(3). 

88 Proposed section 22(p)(4)(C) and (D). 
8° Proposed section 22(p)(4)(B). 

% Thid. 

% See note 87 supra. 
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vision itself are not relevant to the calculation of that excess, al- 
though for all other purposes they increase the amount annually ex- 
cludible. Accordingly, the amount of the ‘‘excess’’ or ‘‘unused exclu- 
sion’ which may be carried over may be less than the unused part of 
the amount excludible in any year. This is consistent with two estab- 
lished principles: 

1. Unused “past service credits’’ under employees’ pension plans 
may not be carried over.” Therefore, the ‘‘special rule’”’ increase in 
the amount annually excludible for individuals over fifty-five on 
January 1, 1953, which is a counterpart of those credits, may not be 
carried over, but must be taken currently or be lost. 

2. A carry-over may not be used to create new carry-overs, whether 
by applying it in excess of the amount being offset or by applying it 
where there is no offset. For example, in the case of a capital loss 
carry-over the rule is: 


The amount of the net capital loss carry-over may not be in- 
cluded in computing a new capital loss of a taxable year which 
can be carried forward to the next five succeeding taxable years. * 


By the same token, an unused exclusion carry-over herein may not 
be considered as part of the “amount which could be excluded”’ in 
the calculation of another unused exclusion which may be carried 
over anew. 

In any year the amount excludible (without regard to the special 
rule for individuals over fifty-five on January 1, 1953) may be ad- 
justed upwards to a maximum of $7500 by the application of unused 
exclusion carry-overs. The amount of such ‘‘unused exclusion adjust- 
ment’ is the aggregate of the unused exclusion carry-overs, but 
each carry-over is first reduced by an amount equal to the part of 
such carry-over used in previous years. 

This is not altogether clear from the statutory language but is a 
necessary interpretation. The relevant wording is: 


. . . the carryover in the case of each succeeding taxable year 
(other than the first succeeding taxable year) shall be reduced 
by the aggregate amounts by which the amounts paid or deemed 
paid to a restricted retirement fund . . . during each of the 
intervening taxable years are in excess of 10 per centum of the 
taxpayer’s earned net income but not in excess of $7500.% 





#2 PS. No. 36, 10/2/44. 

% Reg. 111 sec. 29.117-2(c). 

* Proposed section 22(p)(4)(A). 
% Proposed section 22(p)(4)(C). 
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If the phrase ‘‘amounts paid in excess of ten per centum of the 
taxpayer’s earned net income but not in excess of $7500”’ is inter- 
preted as a mathematical determinant it will embrace amounts ex- 
cluded by use of the special rule for individuals over fifty-five on 
January 1, 1953, in certain circumstances, as well as amounts ex- 
cluded by previous employment of the carry-overs, with the result 
that the carry-overs would be reduced to the extent that such special 
rule exclusions were taken. The result would be to penalize the tax- 
payer for employing the special rule by offsetting, to the extent 
mentioned, the amount excluded thereunder against the carry-overs. 
It would mean that as a practical matter a taxpayer over fifty-five 
could not afford to make use of the carry-over provision but would 
have to pay and exclude at least ten percent of his earned net income 
or $7500, whichever is lesser, in every year. 

More probably, however, the phrase is intended as a phrase of art 
standing for amounts excluded by use of the carry-overs, which, since 
they may in any year increase the amount otherwise excludible only 
by the difference between ten percent of the taxpayer’s earned net 
income and $7500, would at all times be precisely the amounts re- 
ferred to. It would then have the effect of reducing the carry-overs 
by the amounts employed in previous years, and only the balance, 
or unexhausted portion, would be available as an adjustment. This 
is clearly the sensible interpretation. 

According to the proposed statute, the aggregate amounts of the 
annual excess payments, or the exhausted portions of all carry-overs, 
shall be applied to reduce each individual carry-over. In order to 
make that formula work, the word “aggregate’’ must properly be 
interpreted to mean not only the sum of such amounts but also the 
sum reduced by the extent that it, in turn, has been exhausted in 
reducing previous carry-overs. 

For example, if a qualified individual has, in four successive years, 
carry-overs and excess payments as follows: 


1953 1954 1956 1956 1957 


carry-overs.......... $50 $35 
excess payments... .. .. $20 $50 


the ‘‘aggregate excess’’ in 1957 as applied to the carryover from 1953 
would be $70, and as to the carryover from 1954 there would be 
$20 remaining. 

An example of the calculation of the unused exclusion carry-over 
and its application is set forth on the following page. 
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1953 1954 1956 1956 1957 1958 
* 1. Amount which may be 
excluded under pars. (1) and 
(2), the lesser of $7500 or 
10% Earned Net Inc. $5000. $6500. $6500. $6500. $7500. $7500. 
Amount paid 4000. 7000. 4000. 7500. 9000. 7500. 


* * 2. Carry-over—excess of 
amount which could be ex- 
cluded by pars. (1) and (2) 
over amt. paid. 1000. 2500. 
Excess paid over amounts 
which could be excluded 


under pars. (1) and (2). 500. 1000. 
Unused exclusion adjustment 1000. 500. 3000. 2000. 2000. 
***3.Amountexcludible 5000. 7500. 7000. 7500. 7500. 7500. 
Exclusion 4000. 7000. 4000. 7500. 7500. 7500. 
1955—Original ¢/of 1000. 0 
Less aggregate excess 500. 
C/o as reduced 500. 
Aggregate excess 0 
1956—Original c/o 1000. 0 26500. 
Less aggregate excess 500. 0 
C/o as reduced 500. 2500. 
Aggregate excess 0 0 
1957—Original c/o 1000. 0 2500. 0 
aggregate excess 1500. 500. 
C/o as reduced 0 2000. 
Aggregate excess 500. 0 
Pee nn c/o 1000. 0 2500. 0 0 
Less aggregate excess 1500. 500. 
C/o as reduced 0 2000. 
Aggregate excess 500. 0 
1959—Original c/o 2500. 0 0 0 
Less aggregate excess 500. 
C/o as reduced 2000. 
Aggregate excess 0 


t c/o =carry-over 

A thorough reading of the exclusion provisions of the proposed 
statute leaves little to be clarified by the regulations. However, this 
indicia of the relative simplicity of the exclusion provisions should 
not be taken to imply that the statute is easily worked with or that 
the exclusion may readily be taken. In order to take the exclusion 
the amounts excluded must be devoted to retirement purposes in 
the manner set forth in the proposed statute. And the formulation of 
a retirement plan, the selection of contributions to be made thereto, 





* 1. “Amount which may be excluded under pars. (1) and (2)"’ refers to at pond sections 22(p) (1) 
and (2) and tes the upon which the carry-over is calculated regardl less of the exist- 
ence of a larger amount excludible as a result of the application of the “special rule” or other carry- 
overs. 

*™* 2. “Carry-over,”” which is the excess of the amount which could be excluded under pars. (1) 
and (2) over the amount paid, and “Excess paid,” which is the excess of payment made in the year 
over the amounts which could be a under pars. (1) and (2), are opposite alternatives only 
one of which can exist in any yea 

*** 3. “Amount excludible”’ is the total amount which is paid within the year ¥d by the taxpayer's 
election deemed so paid) may be excluded from gross and it he adjustments for 
the “‘special rule’ and carry-overs. Where no such ones sxist, the ‘ counes excludible”’ is 
the same as that which may be excluded under pars. (1) and (2). 
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the integration of that program with the investment and testa- 
mentary picture of the taxpayer and the statutory requirements in 
that regard constitute the more important and difficult part of this 
proposal. 

THE RESTRICTED RETIREMENT FUND 


It bears repeating that in order for an individual to exclude any 
amount from gross income he must have paid such amount to a “re- 
stricted retirement fund’’ or as premiums under a “restricted retire- 
ment annuity contract’’ and must consent to have the distributions 
therefrom taxed in the manner set forth in the proposed statute. All 
amounts held by the fund accumulate income tax-free. Furthermore, 
while the fund and annuity features were designed to operate upon 
contributions of amounts excluded from gross income, there is no 
prohibition in the proposed statute against other contributions al- 
though, as will appear, those contributions may suffer the disad- 
vantage of being taxed on distribution wholly as income without 
regard to their basis to the taxpayer or his beneficiaries for other 
purposes. 


The ‘‘Retirement Plan’’ 


A retirement plan is an indispensable element in qualifying for 
exclusion amounts contributed to any retirement trust (fund), and 
to exempt the trust from income tax. This is expressed in the pro- 
posed statute by defining the ‘‘restricted retirement fund,’’ referred 
to in the exclusion provisions, as a ‘‘trust forming part of a bona 
fide retirement plan for the exclusive benefit of its participating 
members. . . .’’% 

Why a retirement plan, and what constitutes a retirement plan, 
are not clearly set forth. 

The intention behind the words “bona fide retirement plan’’ is to 
confine the use of the exclusion and the tax exempt trust in this bill 
to “those who sincerely and honestly want to save for old age and 
for no other reason.’’*’ In this sense it is another “‘business purpose”’ 
test. Similar language, ‘“‘plan . . . for the exclusive benefit of em- 
ployees,”’ etc., in Code section 165 relating to an employees’ pension 
plan has been interpreted to allow the Treasury to: 

1. Determine what evidence of proper motive the taxpayer must 
submit at the inception of his program and currently as he claims 
the deduction.** 





%* Proposed section 173(b). 
97 Extension of Remarks of Eugene Keogh, supra note 3. 
%8 See Reg. 111 sec. 29. 23(p)-2. 
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2. Prohibit certain operations under the plan as not in accord with 
a proper motive. 

3. Withdraw the tax exemption and deductibility of contributions 
and tax deferral treatment retroactively at any time the taxpayer’s 
operations are not in accord with the motives and intentions required 
and impose a tax on the transactions from the beginning as non- 
exempt.! 

In another sense the “‘plan’’ under Code section 165 has meant the 
type of instrument that must be submitted by the taxpayer setting 
forth in detail the pension operations he proposes and the required 
provisions of such instrument: 

1. “The term plan implies a permanent as distinguished from a 
temporary program.’”!” 

2. The plan must be a definite written program setting forth all 
provisions essential to qualification.'”? 

3. An employer may designate several trusts or a trust or trusts 
and an annuity plan or plans as constituting one plan under section 
165(a)(3), in which case all of such trusts and plans taken as a whole 
may meet the requirements of such section. The fact that such com- 
bination of trusts and plans fails to qualify as one plan does not pre- 
vent such of the trusts and plans as qualify from meeting the require- 
ments of section 165(a).! 

Under the proposed statute it may be difficult to conceive what 
would constitute a ‘‘plan’’ of an individual’s program to set aside 
funds for the benefit of himself, especially in view of the fact that the 
statute further and separately requires that the individual execute 
or participate in a formal trust, which would be expected to contain 
all provisions concerning the trustee, administrative powers, inter- 
ests of the taxpayer and distributions. To some extent the difficulty 
flows from the fact that the original draft of the statute did not allow 
an individual to establish a plan for himself but provided only for his 
participation in a plan of a professional or similar association of 
which he was a member.’™ The plan was intended to define the rights 


of each member in the retirement trust or cover a number of trusts, i 
one for each member. Part of the language of that draft has been 
carried over, as for example the statement that ‘‘the plan must be 





* Cf. P.S. No. 45, 1/26/45, prohibiting the accumulation of dividends in a 
suspense account. 
100 PS. No. 7, 7/29/44. 
101 [bid. 
1 Rev. Rul. 33 part 2, 1953 Int. Rev. Butt. 6. 
103 Reg. 111 sec. 29.165-3; P.S. No. 27, 9/2/44. 
1% H.R. 4373, 82 Cong., 2d Sess. (1952); proposed section 173(b). 
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for the benefit of its participating members.’’' (Emphasis supplied.) 
That fact together with the fact that the statute in its present form 
does not require either an individual or a group plan yields the result 
of allowing both types or a combination of them: 

1. An individual may establish a plan and a trust thereunder for 
his own benefit. 

2. A group may establish a plan and a trust for the benefit of its 
members. 

3. An individual may write a retirement plan which participates 
in one or more group and/or individual trusts (although the amount 
excludible would in no way be increased by the number of trusts to 
which the excluded amounts were contributed). 

As to the content of the plan, the proposed statute makes no ex- 
plicit requirement. It is stated that nonassignability of the taxpayer’s 
interest except for his powers of designation, the investment provi- 
sions and the times and methods of distribution of the fund must be 
clear under ‘‘the trust and the plan,’’!%* without explaining whether 
it would be sufficient to embody those provisions in the trust instru- 
ment where they might be expected to be found and simply make no 
contradictory statement in the plan. Certain recitals in the plan are 
necessary as indicated by the proposed statute’s reference to the plan, 


for the exclusive benefit of its participating members for the 
purpose of distributing to such members or their beneficiaries 
the corpus, profits and earnings accumulated by the trust in ac- 
cordance with the plan.’ (Emphasis supplied.) 


If the emphasized wording is interpreted literally, it requires a 
statement in the plan directing the accumulation and setting forth 
its purpose. Accordingly, it might ‘be prudent to have the plan recite: 


That it constitutes the retirement plan of the named taxpayer or 
group; that for the purpose of providing for the retirement of said 
taxpayer or the participating members of said group he or they 
shall from time to time purchase restricted retirement annuity 
contracts and/or make contributions to one or more trusts where- 
under the contributions shall be held, invested and reinvested and 
the income therefrom accumulated and reinvested as part of the 
fund until upon the retirement of the taxpayer at age sixty-five or 
upon his prior disability or death, as shall be recited in the trust, 
his interest shall be distributable. 

1% Proposed section 173(b). As to the interpretation that ‘exclusive benefit” 


“ate plan” as well as “‘trust’’, cf. Rev. Rul. 33 part 2(b). 
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In addition, the plan might contain any of the provisions hereinafter 
discussed with reference to the ‘‘trust’’ or more elaborate recitals as 
in an employees’ retirement arrangement. 


A trust forming part of a bona fide retirement plan 


To create a “restricted retirement fund,’’ for the use of the exclu- 
sion provision, within the meaning of section 173 of the proposed 
statute, the individual taxpayer or the group with which he is par- 
ticipating must establish a “trust’’ pursuant to the retirement plan, 
to receive, hold, invest and reinvest his contributions and accumulate 
the income therefrom, which in subdivision (a) of the section is 
made exempt from income tax. 

Ordinarily a “trust’’ means a common law trust as defined by 
state law, and such arrangement would satisfy the requirements of 
the bill. However, it would also bring upon the taxpayer the super- 
visory jurisdiction of the local court, the costs and publicity of 
trustees’ accountings and the many questions concerning trustees’ 
administrative powers. Accordingly, it becomes relevant to inquire 
whether another form may satisfy the requirement of “‘trust’’ within 
the meaning of that term in the proposed statute. 

A stock corporation holding the retirement fund for the benefit of 
the employee participants but not under a local law trust agreement 
was approved by the Second Circuit in Tavannes Watch Co. v. Comm’r, 
as constituting an exempt employees’ pension trust within the mean- 
ing of Internal Revenue Code section 165(a). The court stated: 

“Trust’’ is not a term of art or of fixed content, and its mean- 
ing for the purpose of this section is not necessarily the same 
as under state law or as under other sections of the Internal 

Revenue Code.' 


In an earlier ruling the Bureau had allowed as a pension trust an 
arrangement whereby a railway company under a partially con- 
tributory pension plan for its employees deposited the fund with a 
trust company under a custody agreement but no nae agreement 
of trust was executed.’ 

More recently, however, the Bureau has aiisnieheany taken the 
opposite position, requiring that an effective, written trust instru- 
ment be executed and in effect before the end of the taxable year for 
which a pension contribution deduction is sought: 


There must be a valid trust recognized as such under the 
law prevailing in the jurisdiction to which the trust is subject. 


108 176 F. 2d 211, 215 (2d Cir. 1949). 
109 T_T. 3436, 1940-2 Cum. Bux. 148. 











Pa 


Bae Reems ee > 























TAX FREE EARNING FOR RETIREMENT 607 





July] 


The trust must be evidenced by an executed instrument. The 
instrument must definitely and affirmatively preclude the pro- 
hibited diversion. The term ‘trust instrument” .. . means a 
document or documents clearly setting forth the terms of the 
trust. While the instrument evidencing the trust agreement 
must be in writing, containing sufficient words to make the 
prohibited diversion impossible and signed by persons com- 
petent to bind the parties, before the close of the taxable year 
under consideration. It is not required to be in a specified form, 
but it must be in such form that the provisions of the trust 
agreement could be enforced on the basis of such written evi- 
dence alone.?!° 


Even if the corporate form were acceptable under the proposed 
statute its income would not be exempt from tax because the pro- 
posed statute refers only to the tax imposed by Supplement A of the 
Internal Revenue Code (upon estates and trusts), stating that it 
shall not apply, but does not refer to the corporation taxes in sections 
13 and 15." Therefore, in order to yield the same tax exemption ad- 
vantages as the trust, the corporation hereunder would have to 
qualify under Internal Revenue Code section 101 as an exempt or- 
ganization. It might, for example, take the form of a mutual credit 
union or local mutual life insurance company exempt from taxation 
under subdivisions (4) and (10) of that section. 

Note that a group permanent life insurance contract where re- 
serves are accumulated to secure retirement income for its members 
in accordance with a plan is treated as an exempt trust under In- 
ternal Revenue Code section 165(a) and therefore should qualify 
under the proposed statute, although it does not’ constitute a com- 
mon law trust since payments are made directly to the insurer with- 
out the use of a trust instrument."* Nor does it come within the 
definition of an annuity contract."* This investment form has been 
and will be hereunder subject to two limitations: 


1. The capital gains treatment of lump sum distributions will not 
apply. 

2. To the extent that contributions are devoted to current in- 
surance protection or paid up continued insurance, they are not de- 
voted to retirement purposes and may not be excluded from gross 
income." 





0 Mim. 6394, 5/31/49, 1949-1 Cum. Butt. 118. 

111 Proposed section 173(a). 

uz PS. No. 65, 11/10/50. 

13 Int. Rev. Cope sec. 22(b)(2)(B); Reg. 111 sec. 29. 22(b)(2)-5. 
14 P'S. No. 65, 11/10/50. 
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It is more comparable to and a substitute for the retirement annuity 
rather than the retirement trust. 

Another aspect of the requirement of a “trust’’ is that more than 
one trust may be used under one or more retirement plans by each 
individual taxpayer, but the taxpayer’s interest in part of a trust 
which also benefits individuals who are neither participants in the 
retirement plan nor beneficiaries designated under that plan, may not 
qualify. 

As to the use of multiple trusts, the proposed statute offers no bar 
if each trust is independently qualified, and precedent may be found 
in the allowance of such arrangements under the employees’ pension 
provisions of the Code." 

The correlative problem is that of qualifying as a “‘trust’’ for use 
with a retirement plan a taxpayer’s interest in a trust not created for 
retirement purposes. This is important to those who participate in 
family trusts which may be amended or supplemented so as to meet 
the other more mechanical statutory requirements of a corporate 
trustee, spendthrift restraints, and limited times and methods of 
distribution, and may be operated to accumulate income for the re- 
quired period. 

Such family trusts must meet several requirements. Firstly, the 
proposed statute expressly requires that the trust be for the exclusive 
benefit of the participants in the plan or their beneficiaries.™® 

Secondly, where the Internal Revenue Code refers to an individual’s 
life interest in a trust or power of appointment over a trust corpus, 
it is interpreted to exclude the case where such individual has an 
interest or power in only part of the trust or over part of the corpus.”” 

Thirdly, the nonassignability of the taxpayer’s interest except as 
to his power to designate joint annuitants and testamentary bene- 
ficiaries means, as under the employees’ trust rulings, that only 
persons designated by the taxpayer may share that interest."* 





U5 Reg. 111 sec. 29. 165-3. 

116 Pro section 173(b) states that a “Restricted Retirement Fund’ means 
a trust forming part of a bona fide retirement plan for the exclusive benefit of 
its participating members. Cf. Rev. Rul. 33, parts 2(b), 3(a) 1953 Int. Rev. Buu. 
6, interpret identical language in Int. Rev. Cope 165(a) to mean that both the 
plan and the trust are limited by the requirement of “exclusive benefit.” 


117 Reg. 105 sec. 81.47a- (c). 

us Cf. P'S. No. 19, 8/29/44. Similar language in Reg. 111 sec. 29.165-1 stating, 
that the retirement trust shall be for the exclusive benefit of the ———_ and 
any persons designated by the employee, was interpreted to mean the “benefi- 
ciaries” are only persons designated by the employee, and where a beneficiary 
was designated by an Advisory Committee from among the members of the family 
of the employee the statutory requirements were not met and the plan did not 


qualify. 
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Accordingly, a trust would not qualify where, other than by the 
taxpayer’s designation, others share in or have a power of appoint- 
ment over income or corpus. 


Permissible distributions—W hat beneficial and remainder interests may 
be created in a retirement fund 


Unless the retirement fund can be used to achieve those same ends 
which the taxpayer would otherwise seek to accomplish through a 
program of saving, its tax advantages will be costly, because the tax- 
payer will either have to maintain a duplicate program of saving or 
forego those objectives which cannot be achieved under the retire- 
ment plan. Congressman Keogh, in his statement introducing the 
previous draft of the bill warned of the ‘‘severe restrictions on the 
distribution of the proceeds of the restricted retirement fund and the 
exactly similar restrictions on the restricted retirement annuity. In 
simple language these provisions would prohibit any withdrawal 
from these savings until the taxpayer reached age 65.’’"9 

Expressly limited in the proposed statute are the times and methods 
of distribution of the fund to during the taxpayer’s lifetime only at 
or after the taxpayer’s age sixty-five or in the event of his total 
permanent disability and only in a lump sum or installment pay- 
ments or by means of annuity contracts or any combination of them 
elected by the taxpayer.’”° In operation and effect the whole range 
of estates which may be created in the retirement fund is likewise 
restricted. 


I. During the taxpayer’s lifetime before attainment of age sixty-five, 
except in case of his permanent disability, no distribution may be 
made to anyone. The income of the fund must be accumulated and 
held with the corpus for the benefit of the taxpayer or invested in 
life insurance company annuity contracts in his name alone or with 
his spouse or one or more dependents as joint annuitants. The tax- 
payer may reserve and exercise a power to designate testamentary 
beneficiaries or, from the class above mentioned, joint annuitants, 
but otherwise his interest must be restrained against assignment. 
The proposed statute expressly prohibits any distribution of the 
interest of the taxpayer in the retirement fund ‘“‘to him’’ (emphasis 
supplied) during his lifetime before age sixty-five except in case of 
his total permanent disability.!?! Because of its phrasing this provision 





18 Extension of Remarks of Eugene Keogh, supra note 3. 
120 Proposed section 173(b) (3). 
121 Thid. 
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raises the question as to whether interests in the plan and/or trust 
may be created in others and distributed to them. 

In the proposed statutory language dealing with the purpose of 
the retirement plan and trust it is stated that the retirement trust is 
“‘. . . for the purpose of distributing to such members or their bene- 
ficiaries the corpus, profits and earnings of the trust.’’!*? (Emphasis 
supplied.) This provision is similar to the statement in Internal 
Revenue Code section 165(a)(1), with reference to employees’ trusts, 
that such trust must be 


. . . for the exclusive benefit of the employees or their bene- 
ficiaries . . . for the purpose of distributing to such employees 
or their beneficiaries, the corpus and income of the fund .. . 


Thereunder the word “beneficiaries’”’ is defined to include 


the estate of the employee, dependents of the employee, per- 
sons who are the natural objects of the employee’s bounty, and 
any persons designated by the employee to share in the bene- 
fits of the plan after the death of the employee.!” 


It is apparent that the purpose of that language is to delimit the 
testamentary beneficiaries of the employee’s interest, and that in- 
terpretation would necessarily follow from the modifying phrase 
‘and any persons . . . after his death.”’ 

This death aspect of the word ‘‘beneficiaries’’ is confirmed in the 
proposed statute by the construction of proposed section 173(b). 
That section indicates that beneficaries may receive a distribution 
from the trust but they may not have an “‘interest’’ in the trust or 
plan (within the proposed statutory meaning of “interest’’) because 
both the trust and the plan are limited to the exclusive benefit of 
“its participating members.’”’ Accordingly, the distribution to a bene- 
¥ ficiary may only flow from the interest of a taxpayer who is a par- 
; ticipating member (of a group plan or from the taxpayer per se if 
the trust was created solely for his retirement purposes). That “‘inter- 
est’’ is in the proposed statute expressly restricted against assign- 
ment except as to the taxpayer’s power to designate a spouse or 
dependent to share with him as joint annuitant in any annuity 
through which his interest in the trust may be distributed to him 
(after he is age sixty-five or in the event of his total permanent dis- 
ability) or beneficiaries to receive all or part of his interest on his 
death.'*4 





122 Proposed section 173(b). 
13 Reg, 111 sec. 29.165-1. 
1% Proposed section 173(b)(1)(A). 
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Therefore persons othe, than the taxpayer may share in the re- 
tirement fund only as joint annuitants after the taxpayer is age 
sixty-five or in the event of his total permanent disability or as 
beneficiaries on his death. 

The duration of the taxpayer’s power of designation is not limited, 
and it would follow that he might define the interests of his bene- 
ficiaries in the instrument of trust and reserve a general power to ap- 
point at any time or times additional beneficiaries and/or modify or 
extinguish any or all of the interests previously created. 

Except as to his powers of designation the interest of the tax- 
payer in the retirement plan and the trust must expressly be made 
nonassignable. The proposed statute is explicit in requiring such 
restraint but does not indicate how it is to be applied. Merely to 
recite in the retirement plan that the interests of the members are 
nonassignable would hardly seem adequate if the trust which de- 
fines that interest bears no reference to the restriction, and in the 
trust instrument any provision less than a spendthrift clause might 
not have the same effect in practice. On the other hand a spendthrift 
restraint on the alienation of an interest in principal as opposed to 
an estate in trust income is not effective in certain jurisdictions; 
and in addition, inasmuch as the grantor hereunder is the trust bene- 
ficiary the spendthrift clause would not only on that account be 
ineffective against creditors but might be ruled invalid.!% To meet 
this dilemma it would seem necessary to employ both above men- 
tioned types of restraint, inserting the nonassignability recital in the 
retirement plan and writing the spendthrift clause into the trust in- 
strument. Note that the proposed statute requires the plan and the 
trust instrument expressly to spell out the restraint. 

Although the taxpayer’s credit may incidentally be enhanced by 
the accretion of a ‘retirement fund,’’ too great a diversion of the 
benefit of the trust from retirement to contemporary purposes, as 
for example the use of the trust fund directly as collateral for the 
taxpayer’s pre-retirement borrowings, is prevented by the proposed 
statute since the trust assets themselves must be held by a bank 
and managed and invested only in a manner consistent with bona 
fide retirement purposes, and the delayed life interest and remainder 
in the fund retained by the taxpayer may not be voluntarily assigned 





1% Proposed section 173(b)(1). 
1% GRISWOLD, SPENDTHRIFT Trusts, secs. 81-91, 471-98 (1st ed.); 1 Scorr, 
Trusts, secs. 153-153.3, 156-56.3. 
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and are not easily realizable. II. At any time after the taxpayer’s 
attainment of age sixty-five, or in the event of his total permanent 
disability, to and including any reasonable retirement age, the corpus 
and income of the fund must be distributable in one or more of the 
following ways: 

1. In a lump sum to the taxpayer. 


2. In annual, quarterly or monthly installments of a designated 
amount over a period of years to the taxpayer (with a gift over per- 
mitted in the event of his premature death to such persons as he 
may designate in the trust instrument or thereafter, or in default of 
such designation, to his estate). 


3. By distribution to the taxpayer of annuity contracts purchased 
by the trustee from a life insurance company in the taxpayer’s name 
singly or jointly with his spouse and/or one or more dependents, 
which may provide for survivorship interests in the latter as the tax- 
payer may designate in the trust instrument or thereafter, and in 
addition may provide for a guaranteed minimum return to bene- 
ficiaries the taxpayer may similarly designate. The taxpayer, him- 
self, must elect the method of distribution and may retain power to 
change it. Distributions are statutorily limited to the taxpayer after 
age 65 or disability and to others as joint or survivor annuitants 
(taxpayer’s spouse or dependents) or testamentary beneficiaries, in 
a lump sum of installments or by annuity contracts.!” The necessity of 
commencing a distribution to the taxpayer on or before his reasonable 
retirement age, the requirement of distributing both corpus and in- 
come to the taxpayer and the limitations on the amount of the gift 
over of installment payments after the taxpayer’s death reflect the 
overall direction of the fund as constituting a ‘‘bona fide retirement 
plan.”’ If the distribution is delayed until the taxpayer’s life ex- 
pectancy is unreasonably short with relation to the number of years’ 
support available in the fund it becomes apparent that the motive 
of the accumulation is not to save for old age but to transfer death 
benefits and therefore should fail of qualification under the proposed 
statute. Similarly, it would not be within the proper motive to pro- 
vide for distribution of only the income of the fund to the taxpayer, 
reserving corpus for transfer to testamentary beneficiaries, since the 
purpose of the accumulation is the distribution of accumulated 
assets on the taxpayer’s retirement. By the same token, an install- 
ment distribution could not properly be scheduled so as to pass the 





127 Proposed sections 173(b)(3), 173(4)(1). 
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bulk of such amounts to the taxpayer’s beneficiaries rather than to 
the taxpayer. 

It is clear from the proposed statute that the methods of distribu- 
tion are optional with the taxpayer without limitation as to when 
his election need be made.'** Inasmuch as the time for this election 
is not specified, it should be permissible for the taxpayer to exercise 
the power at any time or times until the fund becomes distributable. 


III. Upon the taxpayer’s death, the trust instrument may direct 
that the retirement fund be distributed as a lump sum or in annual, 
quarterly or monthly installments to such persons as the taxpayer 
may have designated in the plan or the trust instrument or there- 
after; or, failing such designation, to his estate; and that the annuity 
contracts shall be distributed to any survivor annuitants named 
therein or to any persons entitled to a guaranteed minimum return 
thereunder.!”° 

All distributions from the fund, whether to beneficiaries designated 
in the trust instrument or otherwise, must conform to one or more 
of the statutory optional methods elected by the taxpayer. 

Annuity contracts may be purchased by the trustee in the name 
of the taxpayer to distribute the fund to him, and incidentally thereto 
may provide for a survivorship interest in his spouse or one or more 
dependents, or for a guaranteed minimum return to any designated 
beneficiary. 

In distributing the property of the trust, other than annuity con- 
tracts, the proposed statute provides that the beneficiaries may re- 
ceive “any interest in the trust to which he [the taxpayer] may be 
entitled at his death.’’° As previously explained the word “‘interest,’’ 
as used in the proposed statute, means the share of a participating 
member in a group trust or plan and in the case of an individual 
trust would refer to the whole trust. It would not refer to any par- 
ticular property, and accordingly would allow different interests to 
be created in any property which is part of the taxpayer’s share. 
Thus, for example, where the trust provides that part of the fund 
shall be distributed in installments to the taxpayer upon his retire- 
ment, it may further provide that upon the taxpayer’s death the un- 
paid balance of such installments shall be paid to the beneficiaries in 
a lump sum. 





128 Proposed section 173(b)(3). 
29 Xeman and Malloy, Retirement Benefits for the Self Employed, 12 F.R.D. 

417 (1952). 

180 Proposed section 173(b)(1). 
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Powers to alter, amend, revoke or terminate 


Certain powers to designate and change beneficiaries and joint or 
survivor annuitants, and to elect and change the method of dis- 
tribution, are expressly allowed to the taxpayer in the proposed 
statute, as previously mentioned. They should be inserted in the 
trust instrument to avoid making a taxable gift to the beneficiaries 
by each contribution to the trust. Other powers to alter or amend 
would appear to be acceptable within the other minimum require- 
ments of the trust, 7.e. “bona fide for retirement purposes’’ and “for 
the exclusive benefit of its participating members.”’ 

Presumably the Clifford Regulations would not apply inasmuch as 
they are sufficiently close to Internal Revenue Code sections 166 and 
167 from whose effect the retirement trust is expressly withdrawn 
by proposed section 173(a). Even those regulations, however, would 
not cause trust income to be charged to the taxpayer during accumu- 
lation, because excepted from tax thereunder are powers which may 
affect the beneficial enjoyment of property only more than fifteen 
years distant,'*' as would ordinarily be the case herein inasmuch as 
trust assets are distributable to the taxpayer or other distributees 
only after the taxpayer’s sixty-fifth birthday. 

Whether the taxpayer may revoke or terminate the trust is not 
clear. In the case of an employees’ trust under Internal Revenue 
Code section 165, the employer may revoke the plan but he must 
establish to the satisfaction of the Bureau that the cause for such 
revocation is business necessity, otherwise the plan will be dis- 
qualified retroactively as not having been intended as a permanent 
program.'*? Such power however is not therein exercised by the in- 
dividual benefiting from the plan, as it would be in the instant 
situation. 

There is no provision in the proposed statute dealing with the case 
where funds are withdrawn before the proper time for distribution, 
and until the regulations clarify the issue it should be assumed that 
no power to revoke or terminate may be reserved. In their place and 
to provide against the contingency that such powers may be allowed 
in the future, the taxpayer should reserve the right to confer addi- 
tional and further powers upon the trustee, which right generally 
empowers the grantor to give the trustee the power to revoke or 
terminate. 

With respect to the gift tax, inasmuch as the proposed statute in 





181 Reg. 111 sec. 29. 22(a)-21. 
12 P'S. No. 52, 8/9/45. 
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effect requires that a life estate be reserved to the taxpayer in both 
the retirement annuity and retirement trust, the whole amount of 
those investments will be subject to estate tax in his estate under 
Internal Revenue Code section 811(c)(1)(B), and there would be no 
sense in paying a gift tax as well. Accordingly, care must be taken 
to avoid making a gift to the remaindermen under the trust instru- 
ment or the retirement annuity. This can be accomplished only by 
reserving to the taxpayer (apart from a power to revoke, which may 
not be allowed under the proposed statute) a power to name new 
beneficiaries or to change the interests of beneficiaries as between 
themselves. A power to change the method of distribution would 
not, itself, be sufficient. 


The trustee 


The proposed statute expressly requires that under the retirement 
plan and the trust instrument the trustee shall be a “‘bank,’’ as de- 
fined in Internal Revenue Code section 104.1% According to that 
section the word ‘“‘bank’’ refers equally to a trust company or build- 
ing and loan association; and it has been interpreted to include any 
domestic corporation whether or not licensed to do business as a 
bank if, although it carries on other activities, a substantial part of 
its business is to receive deposits from the public, repaying them on 
demand or at a fixed time, and to use depositors’ funds for loans and 
discounts, and if a relation of debtor and creditor exists between the 
“‘bank’”’ and the depositor.’™ 

A “credit union’’ would fall within that definition and should be 
allowed to act as trustee although by Internal Revenue Code section 
101(4) it is exempt from the tax imposed by section 104. 


Investments 


Although the investment power must be used primarily to further 
the creation of a fund for retirement, concurrently therewith it 
should be employed to the taxpayer’s best advantage by replacing 
the use of his other assets in investments, or possibly in providing 
him with capital for his own business. 

No specific restrictions are imposed by the bill with respect to the 
investments which may be made by the trustee of a retirement trust, 
however certain limitations may be implied in the case of: 





133 Reg. 108 sec. 86.3. 

14 Proposed section 173(b)(2). 

1% Staunton Industrial Loan Corp. v. Comm’r, 120 F. 2d 930 (4th Cir. ory 
— ceaiy v. Savings Institution, "84 U.S. 109 (1872); U.S. v. Pelzer, 312 U.S 
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1. stock or securities of a corporation owned by or related to the 
taxpayer; 

2. unproductive property; 

3. insurance on the taxpayer’s life; 

4. borrowing in order to produce a fund for investment; 

5. loans to the taxpayer or a related entity. 

Nor are the consequences of an improper investment outlined. 
But if an investment were disapproved by the Treasury, it would be 
for the reason that it was not for the primary benefit of the trust 
and therefore that the trust was not being operated for the exclusive 
benefit of its participating members and could not qualify as part of 
a retirement plan.’ Accordingly, it would not be exempt from in- 
come tax and could not receive the taxpayer’s contributions so as to 
qualify them for the exclusion. In addition, the disqualification would 
be retroactive. 

The language of the bill in regard to investments is as follows: 

the trustee . . . under the trust instrument is authorized and 

directed to invest and reinvest the assets of the trust in any 

investment permitted by the trust indenture, to the extent 

allowed by local law.*” 
Notwithstanding the phrase ‘‘to the extent allowed by local law,’’ the 
trust may provide that in making investments the trustee shall not 
be bound by restrictions of local law as to “legal’’ or “eligible’’ in- 
vestments or any percentage of legals or eligibles. For it would be 
unreasonable to assume that the proposed statute intended to apply 
local law to prohibit a clause which is not prohibited by the local 
law itself. 

Stock and securities of a corporation owned by the taxpayer would 
serve a dual purpose as investments for the trust. They would pro- 
vide a means of allowing the taxpayer greater control over the trust 
fund and would enable him, to the extent of his exclusion, to dis- 
tribute the profits of the corporation tax free to him and with tax 
benefit to the corporation. 

For example, the taxpayer could draw a salary from the corpora- 
tion, contribute the maximum excludible part of it to a retirement 
trust and have the trustee invest that amount in stock or securities 





1% Cf. Reg. 111 sec. 29. 165. 2(a). The test “exclusive benefit of its participating 
members” is similar to the phrase used in Code section 165(a) with reference to 
employees’ trusts, “exclusive benefit of his employees or their beneficiaries,” which 
has been interpreted to exclude “all objects or aims not solel designed for the 
pooner satisfaction of all liabilities to employees or their beneficiaries covered by 

e trust.’ 

187 Proposed section 173(b)(2)(i). 











a 











SANE ve 








July] TAX FREE EARNING FOR RETIREMENT 617 


of the corporation.'** Thereby the corporation would get a deduction 
for the salary paid, the taxpayer would receive part of it tax-free by 
taking the exclusion, and as to that part, the corporation would re- 
ceive back the capital it expended. 

While the trust income produced by the stockholdings is assumed 
to be comparable to other trust investments and therefore can be 
said to serve primarily the purpose of accumulating funds for the 
taxpayer’s retirement, it can be imagined how similar operations 
might be designed primarily for the benefit of the corporation. It 
would be foolhardy not to expect the Bureau to apply restrictions 
similar to those presently governing such investments under an em- 
ployees’ trust, especially as the proposed statutory language in re- 
gard to investments has been lifted in solido from the employees’ 
trust regulations.!** 

Those rulings have interpreted the statutory purpose of the re- 
tirement trust, “for the exclusive benefit of the employees or their 
beneficiaries,’”’ to require that as to stock or securities of the employer 
or any investments purchased by the trust which may confer in- 
cidental benefit on the seller, the following conditions be met: 

1. The cost to the trust must not exceed the fair market value at 
the time of purchase. 

2. A fair return commensurate with the prevailing rate should 
be provided. 

3. Sufficient liquidity should be maintained (by the trust) so as 
to permit distributions in accordance with the plan. 

4. The safeguards that a prudent investor would look to should 
exist.14° 

Furthermore, it is required that the Commissioner be notified of 
any purchase of such stock so that “a determination may be made 
whether the trust serves any purpose other than constituting a 
plan for the exclusive benefit of employees,’’! although in an earlier 
ruling it was stated, ‘‘the Bureau will render no opinion with respect 
thereto and a determination or absence of disapproval is not an 
opinion as to whether it is good.’’** In connection therewith, the 
taxpayer must submit five year comparative balance sheets, profit 





488 The shortcut of taking the salary in shares of stock and contributing the 
stock to the trust might be desirable, if the circumstances of the corporation per- 
mit and if it would not reduce the basis of whatever other shares the taxpayer 
might own in the corporation. 

139 Reg. 111 sec. 29. 165-1. 

40 Rev. Rul. 33, part 2(1) 1953 Int. Rev. Buu. 6; Cf. Rev. Rul. 46, 1953 
Int. Rev. Butt. 7. 

141 Rev. Rul. 33, part 2(i). 

2 P'S. No. 49, 6/16/45. 
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and loss and surplus statements of the corporation and a statement 
of the trust assets together with a “statement setting forth the 
amount invested, the nature of the investment, the present rate of 
return and the reasons for the investment.’’!* 

For all these restrictions, the Treasury must in any event recognize 
the propriety of the investment if it is made for the benefit of the 
retirement trust, and the fact that the investment is in the stock of 
the taxpayer’s corporation is not itself evidence of an intention to 
divert the fund from retirement purposes.! 

An investment in unproductive property would probably be con- 
sidered not for the primary benefit of the retirement trust, as under 
local law it is generally treated as not in the interests of the trust 
beneficiaries and may not be held without specific direction in the 
trust instrument. 

Life insurance on the life of the taxpayer, either in the form of 
straight insurance or as retirement income insurance with life in- 
surance protection, would (if permissible) constitute an advantageous 
investment because, as the taxpayer would have purchased the in- 
surance in any event, it would relieve him of an expenditure that 
would otherwise deplete his spendable assets, and it would enable 
him to transfer a sizeable amount to his testamentary beneficiaries 
notwithstanding the proposed statutory requirements that the fund 
be expended primarily for retirement purposes. 

Under an employees’ trust, the insurance portion of such invest- 
ment is considered an application of the trust income for the benefit 
of the employee, and to the extent of the current life insurance pro- 
tection the premium paid is, when paid, taxed to him as income. 

In computing the amount of the premium allocable to current life 
insurance protection in the case of a combined retirement and life 
insurance policy, the regulations state that the cost of the insurance 
will be considered to be the one year term premium that would be 
necessary to pay the same insurance proceeds (or cash surrender 
value if that is higher) as the policy, in the event of the taxpayer’s 
death during the taxable year, which premium shall be computed at 
the same rate of loading and by the same mortality tables as used in 
the contract actually purchased.47 Accordingly, there is no possi- 





43 Rev. Rul. 33, part 2(i) 1953 Int. Rev. Butt. 6; P.S. No. 49. supra note 142. 

44 H.8.D. Co. v. Kavanaugh, 191 F. 2d 831 (6th Cir. 1951). 

45 Howe v. Earl of Dartmouth, 7 Ves. 137a (1802). 

146 Reg. 111 sec. 29.165-6; I.T. 3268; Cf. Raymond Moore, 1939-1 Cum. Butt. 
196, 45 B.T.A. 1073 (1941) applying the rule to a retirement annuity contract 
where part of the premium was devoted to life insurance protection. 


«7 Reg. 111 sec. 29.165-6. 
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bility of even the small advantage to the taxpayer that would flow 
from a favorable allocation. 

It seems likely that the Bureau will take the same position on life 
insurance under the proposed statute, inasmuch as the purpose of 
the tax-free accumulation of the retirement fund is to have the tax- 
payer consume the accumulated amounts in retirement income and 
pass to testamentary beneficiaries only the accidentally created 
excess. Moreover, the proposed statute expressly prohibits any dis- 
tribution to the taxpayer before he attains age sixty-five'* and that 
would seem to exclude as well an application of the fund to his bene- 
fit; therefore no investment in life insurance on the taxpayer’s life, 
during that period, would be permitted. 

Borrowing money for the trust and lending trust funds are in no 
way covered by the proposed statute other than by the general 
purpose of the fund as exclusively for the retirement of its participat- 
ing members and by the limitation on fund distributions. 

Again the employees’ trust provisions of the Code guide by analogy. 
Thereunder the Bureau ruled that since there is no prohibition in the 
Code or Regulations against a retirement fund borrowing moneys to 
purchase investments such borrowings would not disqualify a plan 
as one for the exclusive benefit of employees, unless “‘it is shown that 
the borrowing is undertaken for the purpose of benefiting the em- 
ployer as, for example, borrowing in order to furnish capital or 
property for use in the employer’s business at a time when the em- 
ployer’s financial condition is such that it is unable to borrow 
money.’”#° It would follow that borrowing is permissible provided, 
as with all other retirement trust activities, it is for the primary 
benefit of the contributors and their beneficiaries. 

Lending is a more significant problem because it raises the question 
of whether to any extent the assets of the trust may be applied to 
the taxpayer’s benefit prior to the permitted time of distribution. It 
would seem that loan privileges in favor of the taxpayer would evade 
the statutory prohibition against assignment of his interest in the 
fund, and yet in another sense, such privileges are an opposite alter- 
native to assignability because they would provide the measure of 





48 There is some question under the sections of the proposed statute dealing 
with taxability of a distributee of the trusts as to what constitutes “amounts 
made available’ as contrasted to “amounts distributed” in a distribution; see 
p. 626 infra. However, inasmuch as no distribution, whether as amounts made 
available or as amounts actually distributed may be made to the taxpayer during 
his lifetime before he attains age 65, it would seem that until then no insurance 
on the taxpayer’s life could be purchased by the trust. 


49 Rev. Rul. 46, 1953 Int. Rev. Butt. 7. 
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flexibility which otherwise would be available through outside bor- 
rowing on the taxpayer’s interest in the fund. 

Loan privileges have recently been expressly allowed under em- 
ployees’ trusts to the extent of the employee’s nonforfeitable inter- 
est. Furthermore, in that ruling it was stated that loans do not con- 
stitute ‘‘distributions’’ unless ‘‘there is a tacit understanding between 
the parties that collection is not intended.’’®° 

Following that interpretation of “‘distributions’’ as not including 
loans, it would seem that there is no prohibition in the proposed 
statute against the taxpayer’s borrowing from the trust, although 
consistent with the nonassignment provision the Regulations may 
adopt a contrary position. 

In addition to the powers of investment of trust property, the . 
trustee is separately and expressly empowered by the proposed 
statute to devote the contributions of the taxpayer directly to the 
purchase of restricted retirement annuity contracts on his life, which 
the trustee shall hold and exercise the options thereon until its 
maturity (at or after the taxpayer reaches sixty-five)."*' Inasmuch as 
the trustee can invest trust property in annuity contracts, the pur- 
pose of this provision appears to be to enable the trustee to purchase 
and hold such annuity contracts outside of the trust, thus saving 
the taxpayer the trust fees and expenses with respect thereto and 
yet retaining the centralized management afforded by a trustee, 
which would be especially important in the case of a group plan. 


Tue RESTRICTED RETIREMENT ANNUITY CONTRACT 


Another method for securing the exclusion under the proposed 
statute besides the retirement trust is by paying the excludible 
amounts to a life insurance company as premiums under a restricted 
retirement annuity contract.* In the previous draft of the bill, it 
was the only means of establishing an individual retirement plan 
since the retirement trust was limited to a trust established by a 
professional or similar organization for the benefit of its members. 
In drafting the present bill, the retirement trust was expanded to 
allow individual trusts, and the retirement annuity was retained as 
an inexpensive method of dealing with smaller contributions. 

Annuity contracts to qualify hereunder must be in a form approved 
by the Commissioner and, like the retirement trust, must by their 
terms provide for distributions during the taxpayer’s lifetime only at 

160 Rev. Rul. 33, part 5 (m) 1953 Int. Rev. Butt. 6. 


151 Proposed section 173(b)(2)(ii). 
1482 Proposed section 22(p)(1)(6). 




















PL a tte TO ee 





‘ 















July] TAX FREE EARNING FOR RETIREMENT 621 


or after he reaches sixty-five or in the event of his total permanent 
disability. ‘‘Disability’’ is defined for the purposes of this section 
and the retirement trust.’* 

More limitations on the arrangements possible with this invest- 
ment are contained in the phrase ‘‘annuity contract’’ itself. It imports 
a return of income and exhaustion of corpus over a period measured 
by the life expectancy of the beneficiary.“ Contracts which differ 
either in respect to the use of corpus or the existence of a life con- 
tingency will not qualify. Therefore it would seem impossible here- 
under to accumulate a fund tax free and pass the full amount to 
testamentary beneficiaries. The principal kinds of arrangements 
which do not constitute annuities are as follows: 

(1) Installment payments of income and/or corpus payable over a 
fixed period of time without reference to a life contingency do not 
constitute an annuity.!* 

(2) Payments for the life of an individual, or over a period of 
lives, but whereby the face amount of the contract is at all times 
available to the beneficiary either as a cash surrender value or as 
death proceeds, do not involve a return of capital and do not con- 
stitute an annuity. 

(3) Amounts payable during the life of an insured will be treated 
by the Bureau as interest and not annuity payments where death 
proceeds are payable in an amount roughly equivalent to the con- 
sideration paid, and the amount of each lifetime payment is in accord 
with the prevailing interest rate.5” 

(4) A combined life insurance and annuity arrangement, whereby 
amounts are payable over the life of the insured at a return commen- 
surate with only part of the consideration paid and death proceeds 
are payable in an amount in effect calculated as life insurance on a 
premium consisting of the balance of the consideration paid, will be 
separated into its annuity and life insurance features.* For income 
tax purposes only 3% of the consideration allocated to the annuity 
feature will be considered income under the “three percent rule’’ of 
Internal Revenue Code section 22(b)(2). And consistent with the 





183 Proposed sections 22(p)(6)(A) and (B). 
14 George Thornley, 2 T.C. 220 (1943); reversed on other issue, 147 F. 2d 416; 
G.C.M. 21716, 1940-1 Cum. But. 82. 
18 George Thornley, supra note 154, 
18 J. Giltner Igleheart, 10 T.C. 766 (1948). Cf. 102 F. 2d 380 Old Colony Trust 
Co. v. Comm’r (1st Cir. 1939). 
67 G.C.M. 21716, supra note 154. 
168 Commissioner v. Meyer, 139 F. 2d 256 (6th Cir. 1943). 
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rule explained in connection with the retirement trust, amounts 
paid for life insurance will not qualify for the exclusion hereunder.'*® 

On the other hand, where the only difference between the con- 
sideration paid and the capital exhausted during the life of the bene- 
ficiary is paid in death proceeds, such “‘refund’’ arrangement will be 
considered an annuity (and no part of it will be considered life in- 
surance) .!6° 

Note that the proposed statute expressly refers to the retirement 
annuity as a “contract .. . purchased from a life insurance company.”’ 
Such language is meant to be literally construed, and it would not 
be sufficient that the benefits were payable from a trust fund or 
flowed from any other source than an insurance company contract.'* 

Nonassignability must be written into the contract, except that, 
as in the case of a retirement trust, the taxpayer may designate joint 
annuitants, by purchasing the contract in the name of himself and 
his wife and/or one or more dependents as joint or survivor annui- 
tants, and he may reserve the right to designate beneficiaries to re- 
ceive any guaranteed minimum return at his death. That right should 
be reserved as a power to name new beneficiaries or to change the 
interests of the beneficiaries as between themselves, in order to avoid 
making a taxable gift to them by the purchase of the annuity or the 
payment of premiums thereon. As in the case of the retirement trust, 
the proposed statutory provision for beneficiaries designated by the 
taxpayer means that beneficiaries must be designated by him if at 
al].'62 

Tue Tax ConsEQUENCES 


As long as the taxpayer takes the exclusion he saves at least ten 
percent on his income tax, more if subtraction of excluded amounts 
brings his net income down to a lower bracket, and in addition, the 
investments accumulate tax free. There comes a time however, when 
“the piper must be paid.’”’ This tax is not meant to be saved but 
merely deferred to enable the taxpayer in the meantime to amass a 
fund for retirement. And therefore on their distribution to the tax- 
payer and his beneficiaries, the accumulated sums are taxed wholly 
as income. Nevertheless a good part of the tax is actually saved 
because: 


169 See Raymond Moore, 45 B.T.A. 1073 (1941). 

160 Manne v. Comm’r, 155 F. 2d 304 (8th Cir. 1946); Guaranty Trust Co. 
16 B.T.A. 314 (1929). 

161 See P.S. No. 63, 6/6/50, interpreting similar language under the employees’ 
trust provisions of the Code. 

168 dee P.S. No. 19, 8/29/44, supra note 118. 
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1. The deferring of income from the high earnings years to the 
lower income periods holds the net income in the lower tax brackets 
and levels out the rate of tax paid. 

2. To the extent that the amounts put away for retirement are in- 
vested so as to replace the taxpayer’s other capital, they save the tax 
cost of earning that other capital to do the same job. 

3. The interest and income on the money otherwise paid in taxes 
is gained.’ 

4. The retirement distributions may be withdrawn at capital gains 
rates or may be so arranged as to shift part of the tax burden from 
the taxpayer to his (lower income) dependents. 


Taxability of distributions to the taxpayer and joint annuitants 


All amounts received under a retirement annuity, without regard 
to the 3% rule, and all amounts received as distributions from a re- 
tirement trust are taxable to the recipient as income, and the basis 
of his income producing interest is deemed to be zero. 

A new subdivision to Internal Revenue Code section 22(b)(2), is 
proposed to deal with the taxability of proceeds of restricted retire- 
ment annuity contracts and of annuity contracts purchased by the 
trustee of a retirement trust through which the taxpayer’s interest 
is distributed. Part of the proposed retirement trust, section 173, 
defines the taxability of participants and their beneficiaries on ac- 
count of distributions from a retirement fund. And a new subpara- 
graph (d) is proposed to amend Internal Revenue Code section 126 
so as to treat as income of a decedent all amounts received by the 
surviving annuitants or other beneficiaries of the taxpayer. 

By their terms the proposed sections per se apply to all distribu- 
tions, and in order to take the exclusion the taxpayer is required to 
consent to be taxed thereunder.’ How effective a consent by the 
taxpayer will be to impose liability on his beneficiaries is question- 
able, since it is not an application to them of transferee liability for 
the taxpayer’s income tax but an independent obligation, measured 
by and levied upon each beneficiary’s income. Furthermore, the fact 
that consent is required raises the question as to whether those sec- 
tions apply in the absence of consent, as for example, to excess 
amounts contributed to a retirement fund but not excluded from 





168 See Note, Favorable Treatment for Individual Pension Plans, 66 Harv. L. 
Rev. 1105, 1112 (1953). A taxpayer earning $5000 a year and contributing $500 
per year to retirement investments under the pro statute will over a period 
of 20 years increase his net earnings after taxes by 36% on this account alone. 


14 Proposed section 22(p) (8). 
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gross income. In the case of an employees’ trust, distributions are 
taxable according to provisions substantially the same as those in the 
bill and it has not been necessary to require the employee’s consent. 
Most likely, the requirement of ‘“‘consent’’ reflects a lack of confidence 
in the sufficiency of the other provisions to prevent the taxpayer 
from nevertheless acquiring a basis for his interest other than zero, 
amortizing it to offset the amount of distributions and thereby re- 
ceiving them practically tax free. Accordingly, the consent require- 
ment should be interpreted as a duplication which does not subtract 
from the applicability of those sections. 

During the taxpayer’s lifetime all amounts received by him under 
a restricted retirement annuity contract or an annuity distributed to 
him from a retirement trust are wholly includible in income without 
regard to the three percent rule, according to the express provisions 
of proposed section 22(b)(2)(D). As a result the taxpayer would on 
retirement be reporting as income exactly the amounts he had pre- 
viously excluded from income plus the accumulations thereon and, 
as will appear, certain amounts of excess contributions. Nevertheless 
a tax saving would result from the difference in tax brackets (rates) 
which apply at the taxpayer’s retirement and those which would 
have applied during the years in which the contributions were made, 
and in addition the other savings previously referred to would be 
present. 

An opportunity to receive the retirement payments at capital 
gains rates is provided in one class of distributions. Where, after a 
retirement fund under a trust has accumulated for more than five 
years, the entire interest of the taxpayer is distributed in a lump 
sum, it will be deemed a sale or exchange of a zero basis capital 
asset.’ This does not apply to distributions under a restricted re- 
tirement annuity contract; capital gains treatment is available only 
in the case of the retirement trust.’ The proposed statute states 
“that if the entire interest is distributed in a lump sum’”’ it shall be 
treated as capital gain etc., and would appear to refer only to the 
case where no other distribution has been made or will be made. 
Accordingly, if under the proposed statute the taxpayer elected to 
receive a distribution in installments for a period of years and a 
lump sum distribution thereafter, the lump sum would be taxed as 
ordinary income and not capital gain for the reason that it did not 
constitute a distribution of the taxpayer’s entire interest. The same 





16 Proposed section 173(c). 
16 See G.C.M. 25358, 1947-2 Cum. Buu. 90 stressing the same distinction 
with regard to employees’ trusts and employees’ annuities. 
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might also apply where a taxpayer distributes his interest among 
several persons although all receive lump sum amounts, inasmuch as 
the capitgl gains option under the employees’ trust sections of the 
Code has been literally and narrowly interpreted.’*? Arguably, how- 
ever, the words “lump sum’’ refer to the time of distribution and not 
the amount thereof. 

The fact that the recipient is not the taxpayer, as in the case of his 
estate or a testamentary beneficiary, will not affect the treatment of 
a lump sum distribution as capital gain. The capital gains option en- 
ables a taxpayer to liquidate his retirement fund and concentrate its 
assets together with his other property in an integrated investment 
program, whereas otherwise the application of ordinary income rates 
would make prohibitive the cost of withdrawal of any substantial 
part of the fund in one year and would force him to adopt some 
type of piecemeal consumption. 

Contributions may have been made to the retirement fund or 
retirement annuities purchased in excess of the amounts excludible 
from income, either by accidental miscalculation or purposely in 
order to increase the fund available for retirement. As previously 
mentioned, there is no prohibition in the statute against such prac- 
tice. There is no requirement that the fund be limited to amounts 
excluded from gross income, nor is there any limit on the number or 
amount of retirement annuities that may be purchased. However 
this may be costly taxwise. All distributions from retirement trusts 
and retirement annuities are taxed wholly as income and considered 
to have a zero basis. Therefore, the taxpayer’s basis for such con- 
tributed amounts or properties will be lost, and to that extent he 
may incur an unwarranted tax. Notwithstanding such loss of basis 
it may be advantageous to contribute high yield, low basis property 
to a retirement trust, allow the income to accumulate tax free, and 
withdraw the property and its income at capital gain rates. More- 
over in the case of depreciable or depletable assets, it may result in 
a lesser tax to employ this procedure than to consume the basis of 
the property in depletion and depreciation deductions which will 
nevertheless leave some income tax payable annually and result, 
over a period of years, in the same zero basis. Finally, patents, pro- 
ductive devices and ideas, which according to Internal Revenue Code 
section 117(a) cannot be treated as capital assets in the hands of 
their creator, most assuredly should be contributed to a retirement 
trust because it would provide the creator with an opportunity to 
capitalize on them at capital gains rates. 


4167 See Edward Glinske, 17 T.C. 562 (1951). 
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A distribution includes not only amounts received by a distributee 
but also amounts “‘made available’’ to him. The statutory language 
in this regard is as follows: 


The amount actually distributed or made available to a dis- 
tributee under (one or more optional methods of distribution) . . . 
shall be taxable to him in the year in which so distributed or made 
available. '* 


What constitutes an amount “made available’ as contrasted to an 
amount “actually distributed’’ under a lump sum or periodic pay- 
ment distribution or a distribution of an annuity contract (which 
are the three permissible methods of distribution) is not clear on the 
face of the proposed statute. An identical provision in Internal 
Revenue Code section 165(b), concerning distributions from an em- 
ployees’ trust, has been interpreted to include ‘“‘amounts which are 
in the nature of distributions,’”’ namely, amounts paid as premiums 
on life insurance on the life of the employee payable to or on behalf 
of his beneficiary.’** It would embrace all amounts applied for the 
benefit of the distributee. 

An annuity contract received by a distributee as a retirement 
trust distribution would not be taxable as a lump sum distribution 
in the amount of its then present value, both because it would destroy 
the logic of defining such distribution as an alternative to a lump 
sum distribution and because according to proposed section 22(b)(2) 
(D), which governs the taxability of annuities hereunder, the taxable 
amounts are defined as amounts received under an annuity contract. 
This is in accord with the employees’ trust sections of the Code which 
hold that an annuity contract received as a trust distribution, even 
though it might carry a cash surrender value then currently available, 
would not be taxable until it was surrendered or to the extent that 
payments were actually received thereunder.’”? If the taxpayer’s 
entire interest in the retirement trust were distributed in the form 
of an annuity contract which was surrendered before payments were 
received thereunder, the cash proceeds would be treated as capital 
gain under the employees’ trust provisions.'”! This would not be true 
under the proposed statute because capital gain treatment is ex- 
pressly limited to a lump sum distribution which is an entirely sepa- 





168 Proposed section 173(c). 
169 Bureau letter, dated 4/30/46, P-H Fep. Tax Serv. (1946) par. 76, 185. 
170 Reg. 111 sec. 29.165-6. 

171 Mim. 6461, 1950-1 Cum. BuLL. 73. 
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rate and different alternative to the distribution by means of an 
annuity contract.!” 


Taxability of beneficiaries and survivor annuttants 


Survivor annuitants and beneficiaries who participate in the tax- 
payer’s retirement annuity or retirement trust distributions are tax- 
able as the taxpayer would have been, except that they may offset 
against the amounts distributed or made available to them the part 
of the estate tax on the taxpayer’s estate allocable to their interest. 

Although amounts received from a retirement annuity are ex- 
pressly made taxable by proposed section 22(b)(2)(D) and amounts 
distributed by a retirement trust are taxable under proposed section 
173(c), it is also provided that such amounts shall be deemed income 
in respect of a decedent under Internal Revenue Code section 126.'78 
This is contrary to the usual rule which interprets section 126 to 
apply only to items of income that would not otherwise be taxable 
to the recipient but would be includible in the final return of the 
decedent.!” 

As a result the deductions and credits allowed under Internal 
Revenue Code section 126(b) and (c) against such income, which 
ordinarily may not be offset against employees’ trust and annuity 
distributions because they are not governed by section 126,!* will 
be allowed under the proposed statute. That includes all deductions 
and credits (Code sections 23(a), (b) and (c) ) “for which the dece- 
dent was liable but which were not properly allowable in his last 
taxable year or any prior taxable year.’’!7* More important, however, 
is the fact that it allows the annuitant or beneficiary to deduct that 
portion of the estate tax on the taxpayer’s estate which is attributable 
to the inclusion therein of the right to receive the income.!”” 

The character of the distribution as capital gain or ordinary in- 
come in the hands of the beneficiary or annuitant is not affected by 
Code section 126 because that section expressly provides that the 
income received shall be ‘‘treated as having the same character it 
would have had if the decedent had lived and received such amount.’’!78 

Inasmuch as pensions and retired pay are considered to be earned 
income, the distributions would constitute earned income of the 





172 Proposed section 173(b)(3). 
178 Proposed section 126(d). 
174 Bureau letter, P-H Fep. Tax Serv. (1947) par. 76, 135. 
1% Ibid. 

17% INT. Rev. Cope sec. 126(b); Reg. 111 sec. 29.126-2. 
177 Int. Rev. Cope sec. 126(c); Reg. 111 sec. 29.126-3. 
178 Int. Rev. Cope sec. 126(a)(3); Reg. 111 sec. 29.126-1. 
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beneficiary'”® and, it would appear, could be used by him to calcu- 
late an exclusion from his gross income under the proposed statute. 

An annuity contract hereunder does not acquire a basis equal to 
the value at which it was included in the decedent’s gross estate, 
under the rule of Internal Revenue Code section 22(b)(2)(C), be- 
cause both the restricted retirement annuity and the annuity dis- 
tributed by a retirement trust are governed by proposed section 
22(b)(2)(D) which, for all income tax purposes, considers the basis 
thereof to be zero and the whole of the amounts distributed as income. 


Note on Estate Tax consequences 


Because both the retirement annuity and the retirement trust 
may be distributed and must be distributable to the taxpayer dur- 
ing his lifetime,'*° they will necessarily be taxed in his estate under 
Internal Revenue Code section 811(c)(1)(B) as a transfer by him 
wherein he has retained the possession or enjoyment of the property 
for life. This is in accord with the authorities governing the tax- 
ability of joint and survivor annuities.'*! 

In computing the amount to be included in the taxpayer’s estate, 
the usual rules of valuation apply and as to the permissible types of 
distribution hereunder may briefly be stated as follows: 


The interest transferred to a survivor annuitant under a re- 
tirement annuity or an annuity distributed by a retirement 
trust is valued at the cost of a single life annuity for the sur- 
vivor, in like amount, purchased at the taxpayer’s death.'* 
Although that cost will exceed the then present value of the 
distributions actually to be made to the survivor, because of 
the loading factor in a new contract, the regulation has never- 
theless been sustained as a reasonable interpretation of the 
statutory test ‘‘value at date of death.’’!* 

The right to periodic payments of a fixed amount over a term 
of years is taken at the commuted value of such payments. 
The same calculation would apply to the refund of contributions 
under an annuity contract where the refund is payable in in- 
stallments over a period of years.’* 


179 Mim. 3283, IV-1 Cum. Butt. 14 (1925). 

180 Supra, pp 602, 608-09. A life estate must be reserved the payer to accord 
with the requirement of a retirement purpose. 

181 Commissioner v. Clise, 122 F. 2d 998 (9th Cir. 1941); Commissioner v. 
Wilder’s Estate, 118 F. 2d 281 (5th Cir. 1941); Mearkle’s Estate v. Comm’r, 129 
F, 2d 386 (3d Cir. 1942). 

18 Reg. 105 sec. 81.10(i). 

18 Mearkle’s Estate v. Comm’r, 129 F. 2d 386 (3d Cir. 1942). 

1% Hatch v. Comm’r, 190 F. 2d 254 (2d Cir. 1951). 

18 Estate of Theodore MacManus, 8 T.C. 330 (1947); aff'd., 172 F. 2d 697 
(6th Cir. 1949); Cert. Den., 337 U.S. 938. 
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Where periodic payments are to be made for a term certain 
limited by a measuring life, a special factor must be applied 
to the commuted value of the term payments.’ 


In light of the certain taxability of the retirement annuity and 
retirement trust and the limitation of the rule against perpetuities 
on estates in remainder because of the expiration of the taxpayer’s 
measuring life, it would seem advisable to qualify the remainder for 
the marital deduction and use other property for family dispositions 
designed to reduce the tax on the estates of the children. 

A restricted retirement annuity or an annuity distributed by a 
retirement trust will qualify for the marital deduction if the proceeds 
are payable to the spouse alone, including any or all of the interest, 
installment payment or annuity payment settlement options, with- 
out any gift over in remainder.'*? If the proceeds payable to the 
spouse do not represent the entire amount payable under the con- 
tract, then that portion payable to the spouse may be used for the 
marital deduction if it is otherwise qualified, as in the case of a 
whole contract.!** Where the spouse has only a life estate and the 
remainder is vested in her estate, the interest will qualify.1*® Should 
the spouse have only a life estate and the remainder be conveyed to 
others, the spouse must be given, under the terms of the con- 
tract, a general power of appointment exercisable alone and in 
all events, or its equivalent, e.g., the right to draw down principal 
or the power to designate testamentary beneficiaries including her 
estate.’® The annuity itself need not be qualified for the marital de- 
duction if the proceeds (or to the extent that part of the proceeds) 
are paid directly to a qualified trust, for in that event the marital 
deduction is allowable.!®! 

In the case of a restricted retirement fund, any amount immediately 
distributable outright to the spouse (on the death of the taxpayer) 
will qualify for the marital deduction regardless of the terms of the 
retirement trust.'*? An amount immediately distributable in trust 
will qualify if the trust is for the exclusive benefit of the spouse for 
life and the remainder is payable to her estate, or in the event the 





186 Reg. 105 sec. 81.10(i)(5). 
187 Reg. 105 sec. 81.47a; Cf. Bureau letter 5/12/49, P-H Fep. Tax Serv. (1949) 
ae 76, 258, allowing a marital deduction for such annuity under an employee’s 
188 Reg. 105 sec. 81.47a. 
18° Telegram of Deputy Commissioner D.S. Blis, 4-A P-H Fep. Tax Serv. 
(1953) par. 124, 226, with regard to an employee’s annuity. 
199 InT. Rev. Cope sec. 812(e)(1)(G); Reg. 105 sec. 81.46. 
191 Bureau letter, 1/24/49, P-H Fep. Tax Serv. (1949) par 76, 177. 
1% See Int. Rev. Cope sec. 812(e)(1). 
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remainder is payable to others, if the spouse has a general power of 
appointment or its equivalent. 

Note that a distribution to the spouse in installments will not 
qualify for the marital deduction unless either the retirement trust 
itself is qualified or the fund devoted to the payment of the install- 
ments is held in a separate qualified trust for the benefit of the 
spouse.'* In order for the trust to qualify, the entire income must be 
payable to the spouse for life or until the fund is exhausted, and any 
remainder must be payable to her estate, or if payable to others 
must be subject to her general power of appointment. Therefore, 
unless the spouse is to receive the benefit of the full amount of the 
remainder in the retirement fund after the death of the taxpayer, the 
retirement trust itself cannot qualify and the spouse’s share should 
be distributed in a separate qualified trust. 


CONCLUSION 


President Eisenhower has stated in his budget message that al- 
though an income tax reduction is not immediately feasible, the tax 
structure will be adjusted to grant relief where necessary. This lends 
weight to the proposal of Congressman Daniel A. Reed, Chairman 
of the House Ways and Means Committee, to commence hearings 
in June on amendments to the Internal Revenue Code. It is expected 
that this bill, which in a previous draft has passed that Committee, 
will ride either or both of those expressed intentions to ultimate 
enactment. 

It is important to recognize that the proposed statute is more than 
just another deduction. It provides a tax minimization opportunity for 
nearly every individual. For the great majority of taxpayers it offers 
the only effective means of saving part of their earnings in face of 
today’s high taxes and high costs, and to the taxpayer with bunched 
income it is vital. Finally, it encourages each taxpayer to plan an 
investment and testamentary program; it is an entirely new concept; 
and it requires a revision of the current approach to intrafamily 
tax apportionment, to tax planned investment programs and to 


estate planning. 
APPENDIX 


Amendments to the Internal Revenue Code, proposed by the Individual Retire- 
ment Act of 1953. 


Section 22 
(p) AMOUNTS PAID TO A RESTRICTED RETIREMENT FUND OR 
re UNDER A RESTRICTED RETIREMENT ANNUITY 


1% See Int. Rev. Cope sec. 812(e) (1) (E). 
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“(1) GENERAL RULE. In the case of a qualified individual, there shall 
be excluded from gross income in the taxable year the portion of income for 
such year paid within such year to a restricted retirement fund, or to a life 
insurance company (as defined in section 201 (b)) as premiums under a restricted 
retirement annuity contract. Such portion of income shall be taxable at the 
time and in the manner provided in sections 22 (b) (2) (D) and 173. The term 
‘qualified individual’ as used in this subsection means any individual except 
an individual who is an employed person and who at any time during the tax- 
able year is a member of, or is eligible to become a member of, or upon meetin 
specified age and service requirements will be eligible to become a member of, 
or who is receiving or has received payments under (A) a pension or profit- 
sharing plan of his employer which meets the requirements of section 165 (a), 
or (B) a pension plan set up for its officers, or emphogese, or both, by the 
United States or any agency or territory thereof, the District of Columbia, 
any State or political subdivision or instrumentality of either, or any organiza- 
tion described in section 101. The term ‘employed person’ as used in this 
paragraph shall not include an employed person whe is also a self-employed 
person if during the taxable year more than 75 per centum of his earned net 
income is derived from a trade or business carried on by him or by a partner- 
ship of which he is a member. Amounts paid by a qualified individual to a 
restricted retirement fund, or to an insurance company as premiums under a 
restricted retirement annuity contract, within sixty days after the close of a 
taxable year may, at the election of the taxpayer, be treated as having been 
paid on the last day of the taxable year. 


“(2) LIMITATIONS. Except as provided in paragraphs (3) and (4), the 
total amount excludible under paragraph (1) for any taxable year not 
exceed 10 per centum of the taxpayer’s earned net income, or $7,500, which- 
ever is the lesser. The aggregate amount excludible under this subsection for 
all taxable years during the taxpayer’s lifetime shall not exceed $150,000. 


“(3) SPECIAL RULE. In the case of a — individual who before 
ceed 1, 1953, had reached his fifty-fifth birthday, the amount annually 
excludible under paragraphs (1) and (2) shall be increased by an amount equal 
to 1 per centum of the taxpayer’s earned net income, or $750, whichever is the 
lesser, multiplied by the number of full years of his age in excess of fifty-five 
determined as of January 1, 1953, but not in excess of twenty. The additional 
exclusion under this paragraph shall not apply to taxable years of a taxpayer 
subsequent to the taxable year in which he reaches age seventy-five. 


“(4) CARRY-OVER OF UNUSED EXCLUSION. 


(A) Computation. The unused exclusion adjustment for any taxable 
year shall be the aggregate of the unused exclusion carry-overs. 


“(B) Definition of Unused Exclusion. The term unused exclusion means, 
in the case of any qualified individual, the excess, if any, of (i) the amount 
which, if paid to a restricted retirement fund or to an insurance company as 
premiums under a restricted retirement annuity contract, could be excluded 
under paragraphs (1) and (2) from the taxpayer’s gross income during any 
taxable year over (ii) the amount actually so paid or deemed to be so paid 
during such year. 

“(C) Amount of Carry-Over. If for any taxable year beginning after 
December 31, 1952, the taxpayer has an unused exclusion, such unused 
exclusion shall be an unused exclusion carry-over for each of the succeeding 
five taxable years, except that the carry-over in the case of each succeedin; 
taxable year (other than the first succeeding taxable P banad shall be reduc 
by the aggregate amounts by which the amounts paid or deemed to be paid 
to a restricted retirement fund or to an insurance company as premiums 
under a restricted retirement annuity contract during each of the interven- 
ing taxable years are in excess of 10 per centum of the taxpayer’s earned 
net income but not in excess of $7,500. 

“(D) Allowance. In the case of a qualified individual the amount annually 
excludible from gross income under paragraphs (1) and (2) shall be increased 
by an amount equal to the difference between 10 per centum of the taxpayer’s 
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earned net income and $7,500, but not in excess of the taxpayer’s unused 

exclusion adjustment. 

“(5) DEFINITION OF RESTRICTED RETIREMENT FUND. For 
definition of ‘restricted retirement fund’ see section 173 (b). 

“(6) DEFINITION OF RESTRICTED RETIREMENT ANNUITY 
CONTRACT. For the purposes of this chapter a ‘restricted retirement an- 
nuity contract’ means an annuity contract, in such form as may be approved 
under regulations prescribed by the Commissioner with the caguseal of the 
Secretary, purchased by the taxpayer from an insurance company, under the 
terms of which contract— 

“(A) income payments commence not earlier than the date of attainment 
of his age sixty-five; 

“(B) except in case of his permanent and total disability (which shall be 
certified to the insurance company by affidavit of a licensed doctor of med- 
icine other than the taxpayer) no refund, cash surrender value or other cash 
benefit is payable prior to his attainment of such age; and 

“(C) there is no right on the part of the taxpayer to assign the contract, 
except to designate one or more beneficiaries to receive any guaranteed 
minimum return thereunder and except to purchase an annuity contract 
peoveens joint, survivorship, or joint and survivorship benefits in favor of 

is spouse or any dependent or dependents. 

For the purposes of this paragraph and of section 173 (b) (3), a disability shall 
be deemed to be ‘total’ if it prevents a person from engaging in any substan- 
tially gainful activity from which he can earn a livelihood, and it shall be deemed 
to be ‘permanent’ during its further continuance after it has continued for a 

riod of three months or if the person has suffered the entire and irrevocable 
foes of the sight of both eyes or the severance or entire loss of use of both hands 
or of both feet or of one hand and one foot: Provided, That any such disability 
commences before age sixty-five. 

“(7) DEFINITION OF EARNED INCOME, ETC. For the purposes of 
this subsection— 

“(A) ‘earned income’ means wages, salaries, professional fees, and other 
amounts received as compensation for personal services actually rendered, 
income from any literary, musical, or artistic composition created by the 
taxpayer, and any income from a copyright on such literary, musical or 
artistic composition, but does not include any amount not included in gross 
income (computed without reference to this subsection), nor that part of the 
compensation derived by the taxpayer for personal services rendered by him 
to a corporation which represents a distribution of earnings or profits rather 
than a reasonable allowance as compensation for the personal services ac- 
tually rendered; 

“(B) ‘earned income deductions’ means such deductions as are allowed 
by section 23 for the purpose of computing net income and are properly 
allocable to or chargeable against earned income; and 

“(C) ‘earned net income’ means the excess of the amount of earned in- 
come over the sum of the earned income deductions. 

“(D) In the case of a taxpayer engaged in a trade or business in which 
both personal services and capital are material income-producing factors, 
the determination of the portions of the profits attributable to personal 
services shall be made under regulations prescribed by the Secretary. 

(8) CONSENT BY TAXPAYER. This subsection shal] be applicable only 
to a taxpayer who files with the Commissioner, in such manner, in such form, 
and within such time as the Secretary may by regulations prescribe, a consent 
to have taxed in the manner specified in sections 22 (b) (2) (D) and 173 (C) 
the portion of income excluded from gross income under this subsection.” 


Section 22 (b) (2) 

“(D) Restricted Retirement Annuities.—If an annuity contract is pee 
chased by a trustee for an individual under a plan with respect to which 
section 173 is applicable, or if such individual has purchased a restricted 
retirement annuity (as defined in subsection (p) (6), such individual shall 
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include in his income the amounts received under any such annuity contract 
for the year received; and for the purposes of this chapter such annuity 
contract shall be deemed to have a basis of zero.” 


Supplement E 
Section 173 RESTRICTED RETIREMENT FUNDS 

“(a) EXEMPTION FROM TAX. A restricted retirement fund shall not be 
taxable under this supplement and no other provision of this supplement shall 
apply with respect to such fund. 

“(b) DEFINITION OF RESTRICTED RETIREMENT FUND. For the 
purposes of this chapter a ‘restricted retirement fund’ means a trust forming 
part of a bona fide retirement plan for the exclusive benefit of its participating 
members for the purpose of distributing to such members or their beneficiaries 
the corpus, profits, and earnings of the trust accumulated by the trust in ac- 
cordance with the plan if under the plan and the trust instrument— 

“(1) the interest of a participating member is nonassignable, except as to 
his right— 

“(A) to designate one or more beneficiaries to receive any interest in the 
trust to which he may be entitled at his death; and 

“(B) to designate his spouse or any dependent or dependents as a joint, 
survivor, or joint and survivor annuitant under any annuity contract through 
which his interest in the trust may be distributed. 

“‘(2) the trustee is a bank (as defined in section 104), and under the trust 
indenture is authorized and directed (i) to invest and reinvest the assets of the 
trust in any investment permitted by the trust indenture, to the extent allowed 
by local law or (ii) to apply the amounts paid into the fund by each participat- 
ing member to the pening of one or more restricted retirement annuity con- 
tracts on the life of such member, to which the trustee shall hold legal title 
and exercise all options until the maturity thereof; 

“(3) except in case of his total and permanent disability (as defined in section 
22 (p) (6)), which shall be certified to the trustee by affidavit of a licensed 
doctor of medicine other than the taxpayer, the distribution of the interest of 
any participating member in the trust may not be made to him during his 
lifetime at a date commencing earlier than his age sixty-five and may only be 
made under one or more of the following optional methods of distribution to 
be elected by him— 

“(A) in a lump sum; 

“‘(B) in annual, quarterly, or monthly installments of a designated amount 
over a period of years; 

“(C) by the purchase by the trustee from an insurance company designated 
by the participating member, in the name of such member, of one or more 
single premium life annuity contracts (with or without a guaranteed minimum 
return and with or without a provision for a joint, survivor, or joint and 
survivor annuitant). 

“(c) TAXABILITY OF BENEFICIARY. The amount actually distributed 
or made available to any distributee under a restricted retirement fund under the 
option described in subsection (b) (3) (C) shall be taxable to him under the 
provisions of section 22 (b) (2) (D), and the amount actually distributed or made 
available to any such distributee under one of the options described in subsections 
(b) (3) (A) or (b) (3) (B) shall be taxable to him, in the year in which so dis- 
tributed or made available, under the provisions of section 22 (b) (2) (D) as if 
it were an annuity under an annuity contract taxable under such section, except 
that if the entire interest is distributed in a lump sum under the option descri 
in subsection (b) (3) (A) after having accumulated over a period of more than 
five years it shall be considered a gain from the sale or exchange of a capital asset 
held for more than six months.” 


Section 126 
“(d) DISTRIBUTIONS TO A SURVIVING SPOUSE OR OTHER BEN- 
EFICIARY OF A PARTICIPANT IN A RESTRICTED RETIREMENT 
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FUND, ETC. For the purposes of this section, distributions to a sur- 
yg arene or other beneficiary of a participant in a restricted retirement fund 
descri in section 173, or to a surviving distributee under a restricted retire- 
ment annuity contract described in section 22 (b) (2) (D), shall be deemed to be 
an item of gross income in respect of a decedent which is not properly includible 
in respect of the taxable period in which falls the date of his death or a prior 
period, within the meaning of this section.” 








The Value of Studying Foreign Law 


JARO Maypa* 


This article formalizes the essence of my usual opening remarks 
in our introductory course in Comparative Law. It is addressed 
primarily to the students. It may help to sustain their interest and 
serve in the future as a preliminary introduction and outline of aims 
and method. This purpose rather than an ambition of scholarly 
completeness has guided the choice of references, which represent a 
basic selection available at this time in the Wisconsin Law Library.’ 

The introduction of a new subject in the curriculum usually reflects 
a recognized need for instruction and research in a new, or newly 
discovered, area of law. Since the combination of the non-descriptive 
label “‘comparative law’’ and the still current conception of legal 
instruction often results in a misleading impression, it may be helpful 
to offer an insight into what is considered important in comparative 
law, and why. Many an attorney has discovered that he should be 
aware of foreign-law problems only after he has gotten his client 
and himself into deep water. This article also will attempt to point 
out some other merits of paying attention to foreign law. 

Last, but not least, this is an interim report to my colleagues on the 
faculty and in the field on what is being done and attempted. The 
course in Comparative Law has been given only twice since it was 
inaugurated two years ago. Modesty and tentativeness in presenta- 
tion and conclusions are therefore in place. The experience has not 
been exactly an “uncharted path into the desert,’’ to use Dean 
Oliphant’s dictum of a quarter of century ago. However, the cross- 
roads are many and the signs, as far as available at all, are often 
contradictory and confusing. Some basic purpose, goal, focus (one 
would call it ‘‘philosophy’’ for European or Latin American readers, 
or ‘‘value orientation’’ for a social-science audience) must serve as a 
compass. Its exposition, linked with the tremendous scope and poten- 
tialities of ‘“comparative law,’’ will help to explain the problems in- 
herent in reduction of the field to practical, teachable scope. The 
particular solution offered will perhaps also provoke critical sugges- 





*J.U.D., Masaryk U., 1945; Legal adviser and international relations officer, 
Skoda-Works, 1946-47; Secretary, ’42 Conference of International Law Associa- 
tion, Prague, 1947; Visiting lecturer, Denison U., 1949-50; Ohio State U., 1950-51; 
Assistant Professor of Political Science and Law, U. of Wisconsin. 

1 See also the excellent brief article by Rheinstein, Teaching Tools in Compar- 
ative Law: A Book Survey, 1 Am. J. Comp. L. 95, 106-111 (1952). 








636 WISCONSIN LAW REVIEW [Vol. 1953 


tions of which a comparatist, as teacher or researcher, can never have 


enough. 
I 


It is often helpful to start a discussion with the definition of basic 
terms. In the case of comparative law this is indispensable. For 
instance, the loose manner in which the terms ‘‘comparative law’’ 
and ‘‘foreign law’’ have been interchangeably used in the introduc- 
tion, begs clarification. Even more fundamental is the “imperfect 
understanding and confused thinking’’? as to the character and func- 
tion of comparative law, and the uncertainty as to its proper objec- 
tives and value. To some, this legal discipline seems exotic. For others 
it represents an academic pastime good only to add a scholarly touch 
to footnotes in learned articles.* The mistrust and underestimation 
were well illustrated during a discussion of the merits of the then 
planned American Journal of Comparative Law. The main reason 
propounded against such a journal was the absence of similar special- 
ized journals in the fields of Contracts, Torts or Real Property. One 
can answer, indeed, that the need for special journals of comparative 
law has been recognized in other countries for a long time and that 
the oldest of publications has appeared in 75 volumes over a period 
of 80 years.5 But the crux of the matter is really something else. It 
is the question whether comparative law is a separate branch of law, 
comparable with other legal branches such as those mentioned above. 
Does it have a substance, a body of its own, or not? Since there has 
not been, until quite recently, a clear understanding of the subject 
even among “professionals,’’ the general confusion can readily be 
excused. In a recent article, the director of the Institute of Compara- 
tive Law at Tulane University carefully presented the view, that 





? Thayer, in AssociaATION oF AMERICAN Law ScHOooLs, SUMMARIZED PROCEED- 
INGS OF THE INSTITUTE IN THE TEACHING OF INTERNATIONAL AND COMPARATIVE 
Law, Part II, Comparative Law 82, 83 (1948). 
ons noth ‘omparative Law in Legal Education, 18 U. or Cut. L. Rev. 264, 

1951). 

* Published since 1952, under the editorship of Professor Yntema of Michigan, 
as @ co-operative venture of twelve American law schools and the American 
Foreign Law Association, gathered in the American Association for the Compar- 
ative Study of Law. For Setails see Yntema, The American Journal of Compar- 
ative Law, 1 Am. J. Comp. L. 11 (1952). 

5It is the Révue INTERNATIONALE DE Drorr Comparé (Paris 1949-date), 
successor of the BULLETIN TRIMESTRIEL DE LA Société pE L&aIsLaTION Com- 
PAREE, 1872-1948. Other important foreign journals covering the field of compar- 
ative law generally are the INTERNATIONAL AND CoMPARATIVE LAw QUARTERLY 
(London 1952-date, continuation of the JouRNAL oF COMPARATIVE LEGISLATION 
AND INTERNATIONAL Law, 1897-1951, merged with the INTERNATIONAL Law 
QUARTERLY); ZEITSCHRIFT FUR AUSLANDISCHES UND INTERNATIONALES PRI- 
VATRECHT (revived in 1949 at Tiibingen); and various Latin-American journals, 
e.g., BOLETIN DEL INsTITUTO DEL DERECHO CoMPARADO DE Medico (1948-date). 
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comparative law is actually a comparative method of legal study, as a 
“personal predilection’ rather than an accepted fact of scientific 
classification.* In an imposing text, used at the Paris Faculté de droit, 
Professor David spends eight pages on the definition of “comparative 
law’’ before he comes out with the obvious conclusion.’ Far from being 
any reflection on his excellent style, this shows what a clarifying 
effort has to be made even in France, one of the leading centers of 
modern legal comparison. 

Much of the difficulty is subtly illustrated by the terminological 
shadings, as if the very label of the field were symbolic of what is 
the constant delight and curse of the comparatist. One of the best 
known contemporary English authorities, Professor Gutteridge of 
Cambridge University, starts his recent treatise on comparative law® 
with a disavowal of this ‘‘strange’’ phrase. He is chided for this in- 
consistency by David, although the by-line of the title page (as 
quoted in the note below) offers a satisfactory clarification. One could, 
indeed, in the same spirit of friendly deference remind the critic that 
at least Gutteridge does not keep his reader so long in suspense 
having succeeded in making his point on page one. Also the French 
are somewhat better off, terminologically speaking, aithough, on the 
other hand, their term reveals the contribution they made to the 
mix-up of substance and method in comparative law. They call it 
droit comparé (compared law). Latin American and Italian ter- 
minology follows the same line (derecho comparado; diritto comparato), 
whereas, for instance, the Slavic languages share the Anglo-American 
pattern (e.g., the Russian sravnitel’noye pravo). 

All those terms, as inaccurate as they are, seem preferable to 
“comparative legislation,’ a term which was in vogue, especially in 
Europe, until quite recently. Whatever specific meaning it may 
have been given,’ there is always the ostensible implication that all 
“civil law’’ is the product of formal legislation, which is about as 
erroneous as a claim that all law in the common-law countries is 
the product of judicial activity. The term ‘‘comparative legislation’’ 
also fails to convey the idea of a comparative bridge between the 





* Stone, On the Teaching of Law Comparatively, 22 TuLane L. Rev. 158, 160 
(1947). Cf. his The End to be Served by Comparative Law, 25 TuLANE L. Rev. 325 
(1951) which also covers other points discussed below. 

7 Davip, Traité &£LEMENTAIRE DE Droit Crvit Comparé 1-8 (Paris 1950). 
Some of Professor David’s most important ideas are available in English in The 
Study of Foreign Law as a Contribution toward International Understanding, 2 
Int’L Soc. Scr. Butt. (UNESCO) 5 (1951). 

8 GUTTERIDGE, COMPARATIVE Law; AN INTRODUCTION TO THE COMPARATIVE 
MeErTHop or LeGcat Stupy & Researcu 1 (Cambridge 1949). 

® Lambert, Comparative Law in 4 Encyc. Soc. Scr. 126-129 (1900), a general 
conceptual and historical introduction. 
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civil-law and common-law worlds, which is one of the major functions 
of comparative law. 

The best term so far, describing the dynamics of the comparative 
method, is the German Rechisvergleichung.!° Its translation—‘‘com- 
parison of laws’’—has been used in lieu of “comparative law’’ as 
the rubric in an important American index." 


II 


One may be justly concerned about the merits of a legal discipline 
which seems to have such trouble finding itself. How much of its 
meaning is real, how much pretended? This question can be best 
answered by a brief historical survey, for which an inquiry into the 
source of the confusion beclouding the real nature of comparative 
law provides a convenient opening. 

One explanation of the circumstances in which comparative law 
came to be considered a legal branch with its own substance, is given 
by Dean Pound.” For him, it was the “assured faith in the analytical 
jurisprudence . . . [and in] a law above laws to be found by compara- 
tive analysis of developed bodies of law.’’ This explanation is tailored 
primarily for the Anglo-American frame of reference. It also does 
not convey a full sense of the complicated and fascinating interplay 
of jurisprudence, ideology, scientific method and practical goals, 
which eventually put comparative law in its present important place. 

The idea that the aim and essence of comparative law is a universal 
law has a familiar ring of the Roman jus gentium, the natural-law 
doctrine, and Montesquieu’s Esprit des lois. If Montesquieu was a 
mere predecessor of modern comparative law, it is because he lacked 
a genuine scientific method. The postulate that legal science should 
use the comparative method as the “richest source of discovery in 
every empirical science’ was proposed by German legal philosophers 
‘at the beginning of the 19th century."* John Austin, it will be re- 
membered, studied in Germany and wrote his Province of Juris- 





10 Oddly enough, a recent important Swiss treatise, ScHNITZER, VERGLEICHENDE 
RECHTSLEHRE 67-68 (Basel ee contains the suggestion that its title be sub- 
stituted for the term Rechtsvergleich _~ This is, however, a step back toward 
the semantically e (Cr eg! “com rm aw.” The comparative method is so in- 
herently scientific a cDouaat, note 26 infra) that it hardly needs to 
acquire respectabili y by ‘ing called Lehre (science, doctrine). 

1 INDEX TO ou RIODICALS. The section on Comparison of Laws (since 
1908) and the AMERICAN JOURNAL OF CoMPARATIVE Law are the best English- 
language reference sources to past and current writing. 

12 Pound, The Place of Comparative Law in the American Law School Curricu- 
lum, 8 TuLaneE L. Rev. 161 (1934). 

13 Cf. Hug, History of Comparative Law, 45 Harv. L. Rev. 1027, 1052-1060 
(1932), quoting Feuerbach at 1054, n. 122. 
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prudence Determined (1832) under the influence of his comparative 
studies. But the extreme legal positivism to which Austin’s analytical 
teaching gave impetus poorly repaid the comparative method for its 
contribution. The disservice which the analytical school did to com- 
parative law can be measured only in terms of the great disservice. 
it did to jurisprudence, that is, the study of the nature and function 
of law, in general. 

Furthermore, the analytical conception fitted beautifully into the 
context of the rising nationalism of the first half of the 19th century 
and produced what Professor Yntema calls “nationalistic positivism.”’ 
The idea of the “law above laws’’ was easily degraded to the belief 
that one’s own law was the law. In such an atmosphere comparative 
law had little to achieve. In the second half of the century, the ferment 
in the natural sciences provided a new stimulus. The general meth- 
odological progress added to the comparative endeavors the ingredient 
which Montesquieu lacked. But the alliance between the rejuvenated 
comparative method and the legal positivism tended to produce 
only such almost meaningless mechanical studies as Holland’s Juris- 
prudence (1898). 

In France, the brilliant group of jurists who founded the oldest 
world association in the field, the Société de législation comparée 
(1869), could not escape another influence of the times. Their motto 
was “Lex multiplex—jus unum.’’ The jus unum was the “law above 
laws,”’ arrived at from a different approach. It was Salleiles and 
others in this school who were responsible for the conception of 
droit comparé—compared law as a law, that is, the substantive result 
of the process of legal comparison. Because of the excellence of their 
talents, this group influenced the thinking about comparative law, 
as a separate branch rather than a method, far into our century. 


III 


The preceding discussion would have been misunderstood if it 
created the impression that comparative law functioned only as an 
academic vehicle for ivory-tower disputations. Quite the contrary, 
it performed very practical tasks, in Europe as well as in this coun- 
try. The roie which it played in the development of American law 
can serve as an example. 

Lambert’s concise point that “in America the adaptation of Eng- 
lish common law to native conditions has itself represented a form of 
comparative jurisprudence’’ conveys only a part of the picture. The 





4 Cf. Pound, The Revival of Comparative Law, 5 Tuuane L. Rev. 1 (1930). 
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formative era of American law can be for our purpose roughly 
divided into two phases. 

The first was characterized by strong overtones of anti-British 
ideology. Natural law, in the name of which the political crusade 
was led, left some permanent imprints. The political affinity for 
French law added other elements which at times make contemporary 
American law stand closer, in precepts and techniques, to Continental 
law that does modern English law. 

In the second phase, the process of comparative absorption turned 
back to English common law which fitted better the political ideology 
and pragmatic needs of the young Republic. Even then, curiously 
enough, the reception of EHquzty was done in the name of Roman 
rather than English.ideals of justice.“ Kent and Story were the 
American Mansfields, thoroughly versed in civil law. 

When the formative era came to an end before the Civil War, 
comparative law ceased to be, in Pound’s words, an “important in- 
strument in the armory of the American lawyer . . . and legal scholar.”’ 
Its revival did not occur until there arose another need for funda- 
mental adjustment, this time on a different plane. Two factors were 
influential. First, the sociological jurisprudence, generally formulated 
in the first quarter of this century, reshaped the views on the role of 
law in society. “Instrument of social control,’’ ‘‘social engineering”’ 
and “social matrix,’’ became the stock concepts and terms which 
helped to put law and lawyers in a more appropriate functional 
setting. 

For comparative law this was a new start, a way out of an alley 
which, if not totally blind, was nevertheless very narrow and lead- 
ing in the wrong direction. The formal juxtaposition of rules from 
various jurisdictions, satisfied with finding their similarity or dif- 
ference and, in the latter case, perhaps suggesting that the foreign 
rule might be a model for the reform of one’s own law, has given way 
to more meritorious endeavors. It was recognized that a single foreign 
precept or technique cannot be separated from the legal system 
and socio-economic environment in which it grows, operates and 
changes.'® 

New and broadened interest was also evidenced in the institu- 
tional sphere. The Comparative Law Bureau of the American Bar 
Association (it is now the Section of International and Comparative 





4% Pound, Introduction, 1 Am. J. Comp. L. 1,3 (1952). 
16 Cf. ARMINJON-NOLDE-WoLrFrr, 1 Traité pE Drorr Compars& 7, 34 (Paris 
itt Hug and Ireland, Progress of Comparative Law, 6 TULANE L. REv. 68, 
1931). 
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Law, which includes a Committee on European Law) was founded 
in 1907.1 In 1931, the Tulane Law Review became its official organ. 
This venture was hailed as a break with tradition and an assertion 
of the place of American university law schools in the development 
of the ‘doctrine’ that is the systematic interpretation of and con- 
tribution to the making of the legal order. 


IV 


The other catalyst which was instrumental in putting comparative 
law in its increasingly important place in America was the decline 
of isolation and isolationism, political, economic’ and legal.!* A look 
into almost any issue of The New York Times or other national 
paper serves to prove the point. It is usually not difficult to locate 
there a score or more news items which bear on international or 
foreign law. Obviously, this situation cannot be separated from the 
over-all global process of functional shrinkage which has by now 
brought about a degree of world interdependence not generally 
appreciated. 

In this process, comparative law has acquired new important 
dimensions, since at this point international relations, international 
law and comparative study of national legal systems meet and over- 
lap.!® In the private sphere, ever-increasing international economic 
contact widens by leaps and bounds the scope of the law merchant 
and the so-called “private international law’’—the international 
conflict of laws. 

But the contribution of comparative law is not limited to the 
field of private law. The comparative method is applicable just as 
well in the sphere of national (municipal) and international public 
law. The examples in the field of national public law range from the 
comparative study of constitutional or administrative law; through 
various phases of taxation conflicts; to such problems as the transfer 
of the benefits of social legislation in the case of European migratory 





1 Translations of European codes were initiated (e.g., Shick, Swiss Crvin 
Cope [Boston 1915] ) and the still very valuable ContinenTaL Lecat History 
Serigs (11 vols., Boston 1912-1918) was published under the general editorship 
of Dean Wigmore. 

17 Cf. Resources FoR Freepom (5 vols., 1952), a report of the President’s 
og Policy Commission, conveniently summarized in Lire, June 30, 1952, 
pp. 18-19. 

18 Graveson, The Teaching of Comparative Law in the U.S.A., 32 (Parts III 
& IV) J. Comp. Lua. « Int’t L. 31, 32 (1950). 

19 This functional overlapping is also reflected in the conception of many 
leading periodicals which combine comparative and international law. Cf. note 
5 supra. Otherwise the province of international law, as an independent sub- 
stantive and procedural legal branch, is separated from “‘comparative law.” 
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workers covered by the recent multilateral conventions concluded 
under the auspices of the Council of Europe. 

In the sphere of international public law, legal comparison has 
an equally important job to do. First, every discussion of new leg- 
islation in the United Nations, especially in such non-traditional 
sectors as human rights, atomic control or international regulation 
of private corporations, brings a clash of views which can be, at 
least in part, reduced to differences in basic philosophy and approach 
between the two great legal systems. Secondly, Article 38 of the 
Statute of the International Court of Justice which calls for the use 
of ‘‘the general principles of law recognized by civilized nations’ as 
one of the principal sources of law, can be quoted as one indication 
of the generally felt need to overhaul traditional international law— 
largely a product of western European doctrine and practice—and 
put it on a geographically much wider basis.” 

The assignment of comparative law in this connection is twofold. 
It is obviously designed to do the spadework for the legal rapproche- 
ment and the building of a modern international law. But it also has 
another vital function. It would be redundant and perhaps even 
platitudinous to elaborate on the inescapable interest of this country 
in the process of development of working international organizations. 
It can never be emphasized enough that their political essence is the 
application of democratic principles in a broad international frame- 
work. It is not generally appreciated that the participation in in- 
ternational organizations involves a continuous process of collective 
persuasion. That means getting across one’s own point; understand- 
ing the different approach suggested by one’s allies or opponents; 
devising tactics which would lead to an acceptable compromise. Only 
someone who has witnessed the frequently frustrating efforts of 
American delegates will fully appreciate the difficulties involved. The 
whole situation is often not different in principle from a domestic 
game of politics or from a noncontentious legal business, the outcome 
of which is contingent on the “right approach.’’ The majority of 
delegates in international gatherings being legally trained, and law 
being, in von Savigny’s words, “‘the totality of life seen from a 
specific viewpoint,’’ what is a more natural key to the psychology 
and technique of foreign negotiators than some insight into the legal 





20 Cf. Northrop, Contemporary Jurisprudence and International Law, 61 YALE 
L. J. 623 (1952), and the resolution of the Institute (see note 2 supra) stating 
that “international and comparative law is essential to the development of the 
rule of law in the world community,’”’ quoted in Thayer, The Teaching of Inter- 
national and Comparative Law, 1 J. Lecau Epuc. 449, 450 (1949). 
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system by which their minds have been forged and in which they are 
anchored? 

This approach is applicable even in the most drastic contemporary 
situation, namely the negotiations with Soviet Russians, but some 
other examples may be a little closer to traditional American ex- 
perience. It is, for instance, undoubtedly true that some of the 
sterility of the “good neighbor’ policy is due to the lack of under- 
standing of the Latin American mentality the characteristics of which 
are so obviously reflected in their laws. Another example is Europe’s 
Schuman Plan which, while not directly involving the United States, 
is of great importance to this country. The ultimate reason for 
British abstention from the Schuman Plan (which became, mean- 
while, the European Coal and Steel Community) was probably the 
conclusion that Great Britian could not fully attend to her Common- 
wealth interests and at the same time get tightly entangled on the 
Continent. But there is enough evidence to support the contention 
that at the decisive moment the British were also very doubtful about 
the whole blueprint on its own merits, largely because of the French 
“‘deductive’’ approach. They might have been much more favorably 
inclined if they had not been invited, so to speak, to buy a frame 
before they saw the picture, or—more accurately—before the picture 
was painted at all. A better understanding of the pragmatic British 
mind, to which English common law is one of the better keys, might 
conceivably have helped to save the situation. 

The role of comparative law as an instrument in this so-called 
functional approach to international problems has been most author- 
itatively established in the framework of UNESCO. In an interesting 
counterdistinction to Stuart Chase,” who relegated law to a “‘sub- 
division’’ position of a social technique within the field of political 
science, UNESCO has classified law as a separate rubric on the same 
level with economics, political science, sociology and international 
relations. Article 3 of the UNESCO statutes calls for ‘“‘mutual knowl- 
edge and comprehension of nations . . . [through] the world-wide 
development of the study of foreign laws and the use of the com- 
parative method.’’ An International Committee for Comparative 
Law, on which this country is represented by the American Foreign 
Law Association, has been active since 1949.” 

One of the first projects launched by the UNESCO in 1949 was a 





21 CuasE, THE Proper Stupy oF MANKIND (1948). 
2 Cf, various items in 1 International Social Science Bulletin (UNESCO) 
(1949) et seq. 
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“special study of comparative law teaching.’’* Another was the 
“tension project’’ predicated on the assumption that ‘‘even the dif- 
ferences between the various legal systems, which are apparently of 
a purely technical nature, are related in ways that are detected only 
after prolonged comparative research to profound differences of na- 
tional character and tradition and themselves contributed to the 
existing tensions and misunderstandings in international life.”** The 
first topic chosen was the study of tensions caused by differences in 
the English and French legal systems**—an appropriate subject, not 
only in view of the Schuman plan incident. 


V 


The comparative legal method has been given a prominence which 
goes far beyond the strictly technical area of law. It is expected to 
contribute to the understanding of fundamental processes of our 
society in the atomic age and to the achievement of insights necessary 
for effective cooperation and the survival of democratic values.” 
Did it increase or decrease the value of comparative law as a part of 
the American law curriculum? Is there any connection between the 
high-pitched tasks of the comparative method as a tool for research and 
policy purposes, and the practical objectives of a basic legal educa- 
tion? This second half of the article will attempt to show the con- 
nections and draw the analogies. Some slight repetitiousness, I should 
like to submit in all modesty, is not so much due to ineptness of 
style, but rather to the conviction that certain points are so es- 
sential that they should be made explicitly or implicitly on both the 
objective plane of comparative law as a subject, and the subjective 
plane of its value for a law student. 

It is fortunately not necessary to make any argument in favor of 
a course in Comparative Law in a school which saw fit to introduce 
it in its program, as have about a third of legitimate American law 
schools.2”7 The response of the students** supported the leadership 

23 Cf. Hamson, a Law, sy pny “eg Prompted by the UNESCO Enquiry, 

AW 


1950-52, 2 J. Soc. Pusu. TEAcH. oF (n. s.) 19-21 (1952). 

* UNESCO/SS/EDC/10, 18 April 1949. 

% Cf. BULLETIN OF THE AMERICAN ForeIGN Law Association 5 (Spring 1950); 
Hazard, A World Organization for Comparative Law, 2 J. Lecau. Epuc. 80 (1949). 

% Cf. McDougal, The Comparative Study of Law for Policy Purposes: Value 
ho pa as an Instrument of Democratic World Order, 1 Am. J. Comp. L. 24, 
57 (1952). 

27 The last count is 36 schools (out of 107 members of the American Association 
of Law Schools). Cf. Re, Comparative Law Courses in the Law School Curriculum, 
1 Am. J. Comp. L. 233 (1952) and Stevenson, Comparative and Foreign Law in 
American Law Schoois, 50 Cou. L. Rev. 613 (1950). Just after World War II, 
about 15 American law schools offered courses labeled ‘(Comparative Law,” 
some of which in Thayer’s words “did not seem to warrant the description.” 
(See note 2 supra.) 

28 The first two classes had a total enrollment of 100. 
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of the Dean and the faculty, and helped to dispel the stereotype that 
‘“‘midwest”’ still persists as a state of mind, after its geographical basis 
has been largely removed by mass media of communication, trans- 
polar air routes and the prospects of an early direct link with the 
world sea lanes.?® 

To talk to students who have elected a course in Comparative Law 
about the values of taking it may remind one of the pastor who storms 
against not going to church to a congregation which is in the church. 
Still, it is indispensable to make sure that their expectations and 
interest are synchronized with the aims of the instructor, so that the 
pedagogical results may be obtained in the most direct way possible. 

The question about the basic conception and tone of a course in 
Comparative Law, properly integrated into the curriculum, ought to 
be answered with reference to the objectives of American legal ed- 
ucation in general. The close connection between law and politics, 
which makes the comparative method so ultimately useful, seems out 
of line with the popular concept of legal education. But that con- 
cept is of a relatively recent origin and is quickly changing. 

Professor Currie, in his article mentioned below, refers to Jeffer- 
son’s close integration of the legal and the political fields in the two 
Virginia institutions he was connected with. It was only later that 
the definition of the ‘orthodox province of law teaching’’ was de- 
veloped at Harvard by Judge Story, the “brilliant neurotic’’ Lang- 
dell*® and their followers. In the last quarter of a century, farsighted 
legal educators have struggled to reform American legal education so 
as to preserve all its traditional merits but also to adjust it to the 
new responsibilities.* It was recognized that preoccupation with legal 
technique is an insufficient framework for lawyers’ activities in an 
era of great political and social crisis.*? Therefore, “law cannot, as 





*® The prospect of Toledo as a temporary, and Milwaukee or Duluth as potential 
future seaport-terminals of the St. Lawrence Waterway not only suggests a close 
approximation of an important sector of midwestern legal practice to that on 

e eastern and western seaboards, but also prompts a parenthetical comment 
on the assumed close correlation between the temper of an area and its quality 
of being landlocked, the validity of which may be soon tested here. A situation 
somewhat analogous to that of the United States’ East and Midwest has been 
in existence in Russia: the striking difference between the more agitated temper 
of Leningrad and the more conservative climate of Moscow as illustrated most 
dramatically by the two major revolts against the Soviet regime—the Kronstadt 
rebellion of 1921, and Kirov’s assassination in 1934, both happening in Leningrad. 

%0 Frank, A Plea for Lawyer-Schools, 56 YALE L. J. 1303 (1947). 

3 Cf. Currie, The Materials of Legal Study, 3 J. Leaau Epuc. 331 (1951); 
Brown, Lawyers, Law ScHOOLS AND THE PuBLic SERVICE (1948). A real deluge 
of writing exists on the topic, but these two sources are believed to be the 
comprehensive introductions into its historical and experimental aspects. 

2 This reappraisal applied to the whole common-law world. Cf. FRIEDMAN, 
LecaL THeEoryY 357 (2d ed. London 1949). 
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golf or surgery, be taught only as technique.’’* Legal education, 
rather than serving merely as a mold for practicing attorneys, is re- 
minded of being the “‘chief channel of supply to public leadership.’’™ 

This is indeed a very favorable framework for the development of 
the potentialities which Comparative Law as a subject matter pos- 
sesses. There is only one general danger which ought to be pointed 
out before we turn to the more specific discussion of the content and 
method of the course. The “great debate’’ about legal education in 
this country has strongly over-emphasized, if not altogether pro- 
duced, the artificial differentiation between ‘‘vocational’’ and “cul- 
tural’’ subject matters. The initial psychological disadvantage of 
being branded a “‘cultural’’ subject can be overcome by the actual 
reputation of the course and the instructor. But the full value of the 
subject would still be diminished if it should be thought of—to use 
Professor Hurst’s phrase—as a mere ‘‘superficial adornment of more 
bread-and-butter matters.’”’* Only where learning of rules and 
techniques is fused with the understanding of the values they carry 
and protect, has legal education really fulfilled its contemporary 
task. In this sense Comparative Law or almost any other “‘cultural’’ 
subject is as “‘technical’’ (7.e., practical) as any first-year subject 
and ought to be, a priori, approached as such. 


VI 


The leading thinking in this country, as well as abroad, is not 
content to propose merely that comparative law is not a luxury but 
a very pragmatic ingredient of contemporary legal education. Pound, 
Thayer and others postulate that the comparative approach should 
be projected into the whole legal training, after the students have 
been exposed to the “broad principles and backgrounds of the world’s 
legal systems . . . early in the game.”’ In the same vein, a report of the 
Organizing Committee of the International Association of Compara- 
tive Law urged in 1949 that “law students should, at the end of 
their studies, be aware of the diversity of legal conceptions and sys- 
tems in the world.’’ The 1950 London Conference on Comparative 
Law (UNESCO) suggested very seriously the establishment in law 
schools of special chairs for the instruction of their faculty in foreign 





** Lasswell and McDougal, Legal Education and Public Policy. Professional 
Training in the Public Interest in THE ANALYsis oF Po.iTicaL BeHavior 66 
(Lasswell ed. 1947). 

* Mathews, Legal Education and Responsible Leadership (Presidential Address 
nos the Association of American Law Schools in 1951) 4 J. Leaau Epuc. 249 
1952). 

* Hurst, THe GrowTH oF AMERICAN Law: THe Law Makers 258 (1950). 
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law.** Whether Holmes had exactly this in mind or not, it would 
seem to approach very much the teaching of law in the “grand 
manner’’ which he advocated. 

The sights have to be somewhat lowered when the offering actually 
consists of one undergraduate course, even if endowed with 45 class 
hours. What topic or topics should be selected from the almost un- 
limited wealth of comparative materials? How general or specialized 
should the treatment be? What should be the ratio of cases and other 
materials? The task of preventing an undue slanting or arbitrariness 
of selection is discomforting. Fortunately, and indeed with certain 
limitations, the more important question is not what type of “cases 
and materials’’ will be used, but what will be done with them. There- 
fore, the specific objectives of the course should be clarified first 
in the student’s mind. 

A summary of various previous points, focused on the educational 
gains of the student, shows that he should expect to benefit (1) 
vocationally, (2) juristically and (3) politically. Although often 
synonymous, the term “professional’’ is not used in the first item 
because of the leading premise that all the three benefits are pro- 
fessional in the full sense. It may have been obvious that the limited 
attention paid so far to the strictly technical and vocational aspects 
of Comparative Law was due to two factors. First, these are general 
introductory remarks which attempt to anchor the vague and un- 
known entity ‘‘comparative law,’’ in time and space, and reduce it 
to Comparative Law—a practical subject of instruction. Secondly, 
it was necessary to emphasize strongly the so-called nontechnical 
values because the materials and the classroom procedure itself are 
technical and without the ultimate values constantly before the 
student’s eyes, it may easily become, especially for the less ambitious 
ones, a mere recitation and “learning of law.’’ This would be, in the 
case of Comparative Law, less than a full achievement. Thirdly, the 
place for a very detailed ‘‘technical’’ treatment of some narrow legal 
sector in a truly comparative way is a seminar open to students with 
good proficiency in American law and a previous general study of 
“civil law.’’*? 


% Although in this form the proposition may look too ambitious to be practical, 
the cooperation of interested faculty members with the comparatist, within or 
without a seminar framework, may help to produce materials for a 
in the general courses. This was reportedly done by Rheinstein at Chicago. 
Brown, op. cit. supra note 31, at 118. Cf. RHEINsTEIN, Cases ON DECEDENTS’ 
EsTaTEs 1947), the pattern of which may well be considered that of the ‘‘case- 





book” of the future. 

37 A rule-of-thumb classification of the courses listed in the appendix to Steven- 
son’s article (see note 27 supra) shows that out of some 52 courses in comparative 
or foreign law, offered in 26 schools, 32 were “general” and 20 “specialized.” 
The obvious necessity of the general-special, foreign law-comparative law se- 
quence is endorsed by Pound and others. 
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Even if it were not for the time element, it would be questionable 
whether an introductory course in Comparative Law could or should 
attempt to exclusively teach ‘“‘know-how.’”’ 

There are, indeed, many situations in which an American attorney 
can come in contact with foreign law.** Only a small minority are 
contentious, although the number of reported cases involving foreign 
law grows from year to year. In many more instances the job is 
rather one of drafting, negotiating, corresponding, counseling, eval- 
uating a foreign document etc. 

To use but one illustration, related to the previous discussion of 
the St. Lawrence Waterway: it may soon be an important piece of 
information for a Wisconsin or an Ohio lawyer to know that the f.o.b. 
clause in a European shipping contract covers the goods as far as 
the board of the ship, not merely a railroad car. 

But the conveying of such information is so much dependent on 
the instructor’s choice and predilection that it makes the process 
of instruction too accidental to be satisfactory. Let’s say that an 
instructor will choose as his topic for the course comparative domestic 
relations or torts, and, consequently, will never come close to dis- 
cussing any foreign-trade situation. 

Obviously, in the case of Comparative Law just as in legal educa- 
tion in general, ‘“‘we . . . should not attempt to teach men all the 
separate skills . . . [but let them develop] as [a] by-product of in- 
sight.’’*® To have “insight’’ in the field of foreign law means, among 
other things, “to spot a foreign law problem, to know when an ex- 
pert has to be called in and to [be] aware of the danger of misunder- 
standing.’’*° This misunderstanding is often reflected in various deep- 
rooted clichés about “civil law’’ (which, by the way, are fully re- 
ciprocated in the conception of common law held by an uninformed 
“civilian’’). Some of the most striking misconceptions are: the im- 
pression of the homogeneity of “civil law’’ that has led to some 
wild presumptions of even very urbane appellate courts in this coun- 
try; the identification of Roman law and continental laws which, as 
Pound recollects, were synonyms in this country at the beginning of 





38 Moses, International Legal Practice, 4 Forp. L. Rev. 244 (1935). 

89 Fuller, What the Law School Can Contribute to the Making of Lawyers, 1 
J. Lecau Epuc. 189, 197 (1948). An analogous realistic appraisal was made for 
the field of International Law by Judge Hackworth: “About the most you can 
do is to give [the student] the fundamentals and tell him how he can find out 
more about the particular subject.” AssociaTION OF AMERICAN Law ScHOOLS, 
op. cit. supra note 2, Part I, INTERNATIONAL Law 63. 

“© For this formulation, and the quotation of Kent farther below taken from 
= Memorrs AND Letrers or Kent 117 (1798), I am indebted to Professor 

einstein. 
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his teaching career; the misjudgment of the actual relationship of 
the various law-makers—the legislature, the judiciary and the 
“doctrine’’—in European legal systems, enhanced by such oversimpli- 
fied labels as “‘judge-made’”’ and ‘‘professor-made’’ law, which can be 
understood only after a thorough historical explanation; and others. 

Sir Frederick Pollock put his finger on the really practical side of 
all this when he said that ‘‘you cannot begin by asking questions of 
a foreign lawyer in the right way until you already know something 
about the general ideas and methods of his system.’’*! Consequently, 
the student should be helped to build up at least some of the con- 
fidence which he would have when dealing with a foreign attorney in 
a common-law country. 

Knowledge of this type is on the borderline of the second listed 
objective, the “‘juristic’’ value of comparative legal study. It can be, 
under some circumstances, helpful even in litigation, although a 
contemporary lawyer may not be able to wield his understanding of 
civil-law principles in the manner of Chancellor Kent, who reminisces 
that ‘‘as the judges (Livingston excepted) knew nothing of French 
or civil law, I had immense advantage over them . . . [and] could 
generally put my brethren to route and carry my point by any 
mysterious word of French and civil law.’’ Nevertheless, instances 
in which American courts, for want of a2 adequate domestic solution, 
were willing to listen to an “imported’’ argument, have not been 
rare. 

Still, the proper juristic value of comparative legal study lies in 
the stimulus it gives to the ability of conceptual thinking, imagina- 
tion and legal resourcefulness which distinguish a lawyer from a 
legal technician.“* The preference for the creative rather than the 
mechanical approach to new problems is naturally enhanced by the 
awareness that the familiar solution is not the only one possible, and, 
under certain circumstances, not even the best one. Testimonies of 
students have born out that they considered this ‘“deprovincializa- 
tion,’’ the new perspective, and the sharpening of their own legal 





“1 Proceedings, Amer. Foreign Law Ass’n, No. 9, p. 7 (1930), quoted by Moses, 
supra note 38, at 271. 

® Cf., e.g., the cases noted in Wolff, The Utility of Foreign Law to the Practicing 
Lawyer, 27 A. B. A. J. 253 (1941). 

48 It was very gratifying to hear this point made almost ipsissimis verbis in a 
recent conversation with a leading crusader for future legal education and ex- 
President of the Association of American Law Schools, Professor Mathews of 
Ohio State University. One is reminded in this connection of the advice in a some- 
what different, but still related framework, that “special competence can never 
substitute for broad intellectual qualities.’”’ Der’r or State, PREPARING FOR A 
CAREER IN THE FoREIGN SERVICE OF THE Un1TED States (1950). 
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concepts, to be one of the most valuable results of the study of 


foreign law. 
VII 


This contribution already touches upon the third, the “political ”’ 
objective of a course in Comparative Law. As much as contact with 
foreign law acts as an impulse to legal thinking and a catalyst in the 
process of legal creation and reform, it is still in the “juristic’’ realm, 
at least as defined for the purpose of this paper. But besides the fact 
that an instructor, who has found a haven in this country and has 
enjoyed only a few years of intense contact with American law, is 
naturally inclined to belittle the reform exigencies,“ there seem also 
to be objective reasons why this reformist value of comparative law 
should not be overemphasized in actual class-room work. 

First, a student of comparative law must be warned against a 
natural defensive reaction toward the new and unknown. He may 
be comforted that 2000 years ago, Cicero, probably expressing an 
already traditional wisdom, put in the mouth of Crassus the words 
about the a priori depreciation of any law other than Roman.“ Be- 
cause of this quite understandable attitude, not only could an un- 
necessary block be created in the student’s mind, but it also might 
be an offense to his own intelligent judgment not to let him infer 
some disadvantages of American law as seen in the mirror of foreign 
law. 

Secondly, there is a much more important ‘‘political’’ set of values 
to be derived from a contact with foreign law. It is the better ap- 
preciation, by comparison with other systems, of the values which 
American law operates to protect; the realization, via the study of 
legal techniques and methods, of the ideas and institutions“* common 
to the whole Western Christian culture; the contribution to the 
establishing of the political unity of the Atlantic Community, by a 
better understanding of its diversity; and a sharper differentiation 
between the common values which can be induced from the Wesiern 





“ Indeed, it is impossible to discount such reformist voices as Pound’s (e.g., in 
the various articles mentioned above) or Cardozo’s (e.g., in NATURE OF THE 
JupictaL Process [1921] or GrowTH or THE Law (1924)) or the general axiom 
that in times of such swift social development no legal system should consider 
itself exempt from the need for reform. Note the role of comparative research 
in the recent drafting of the Unirorm CommerciaL Cope or the WIscoNnsIN 
CriminaL Cope. 

* “Tncredibile est enim quam sit hoc omne jus civile praeter nostrum incon- 
ditum ac paene ridiculum.’”’ De Oratore I, XLIV, 197. quoted by Davin, op 
cit. supra note 7, at 63. The classical expression of similar feeling in the common 
law world, also } one by David, was the reproach made to Lord Mansfield 
for “corrupting the noble simplicity and free spirit of our Saxon laws.” 

“ Cf. Papale, Why Comparative Law, 3 J. LeGau Epuc. 384, 386 (1951). 
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legal systems and those of the nondemocratic ideologies and govern- 
ments which aggressively compete with the Western democratic 
polity.” 

Because traditional patterns have the quality of surviving long 
after they have outlived their usefulness, it may be necessary to 
point out specifically why all this belongs to the vital equipment of 
a contemporary attorney. 

It will hardly be contested that lawyers are natural leaders and 
“molders of public opinion’’ even in the smallest communities (or 
perhaps particularly there), and that enlightened public opinion able 
to withstand local pressures and to help devise and support intelligent 
international policies is badly needed. This puts, in the case of every 
individual, the same premium on patience and tolerance which comes 
from understanding, as it does in the case of our policy makers and 
diplomatic negotiators. Enlightened Europeans (although they may 
well disagree with ‘‘coca-colonization’”’ and be subject to the advice 
of The New Yorker to “simply take it or leave it’’) expect from this 
country l’indulgence necessaire—a mature understanding of the birth 
pangs of a new Europe** which is one of the cornerstones of free life 
in the world. 

Seen from this standpoint, a discussion of the setting in which 
an avocat lives and works may not only save our student and his 
opposite number a few shocks and frustrations when they get in- 
volved in some negotiations par correspondance, but may also give 
him an insight into the real French esprit (not the cosmopolitan one 
sported on the Parisian ‘‘left bank’’). An explanation of the French 
tax system can be a concise way to some understanding of the coun- 
try’s social and economic structure and the criticism which the ECA 
administrators leveled at the French. A comparative evaluation of 
the status of the European “‘attorney general’’ in France, Germany, 
Italy and Russia, can illuminate the channels and degree of state 
influence on the judiciary. By way of contrast, the discussion of the 
position of the bar in Russia is one of the better planes on which to 
deal with some different social, economic and legal patterns of a 
socialist-communist state.*® 

‘7 Hazard makes this point subtly when he writes: “It is a matter of speculation 
alone, but who can tell whether it might not have been possible for some of the 
highest standing men in the graduating class of one of America’s great law schools 
during the depression of the 1930’s to have gained an opinion of what the Soviet 


stem offered without having to go through the apparent ordeal of discovery as 
e result of membership in the Communist Party.” Hazard, supra note 3, at 273. 





“8 Quoted from a recent letter of a distinguished Belgian mathematician who 
visited in this country a few years ago. 

“? Speaking about our ideological antipodes, a parenthetical comment is in 
place. The value of comparative law in seeking the areas of rapprochement with 
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Fortunately, this particular contribution of comparative (and in- 
ternational) law to a lawyer’s education is appreciated more and more 
by American students.*® Personal experience shows that they feel 
that study of law bearing upon foreign and international questions 
helps to provide, in a mosaic form, a better framework for the under- 
standing of the elements and forces which shape the international 
scene. And many of them feel that they should not leave school with- 
out some facility in forming an independent opinion about develop- 
ments which are so vital to the welfare of this country.” 


VIII 


An introduction to the study of Comparative Law would be in- 
complete without an outline of materials and method. The ultimate 
objectives of the course are so different from any other course that 
they must somehow be reflected in the base and technique of class- 
room procedure. Almost everybody seems to agree, at least in prin- 
ciple, that a course in Comparative Law should teach law, not as a 
purpose in itself but rather as a vehicle for (1) legal, sociological and 
anthropological comprehension of foreign societies governed by the 
legal systems under study, and (2) their confrontation with American 





politically allied systems and bringing into a sharper relief the value of one’s 
own law in comparison with systems based on different ideologies, has been as 
much appreciated by our political opponents as it begins to be in this country. 
For instance, a leading Soviet jurist opines in the official BULLETIN OF THE 
AcADEMY OF Sciences oF THE U.S.S.R. that “it is . .. necessary to know both 
Roman and contemporary bourgeois law . . . the latter not in order to borrow its 
ideology but so that, knowing our own and an alien law, we may perfect our own 
and expose the reactionary, exploiting character or bourgeois law, striking at its 
most sensitive spots.” Kazantsev, Zadachi nauchno-issledovatelskot raboty v oblastt 
prava (Tasks of Scientific Research in the Field of Law), Izvest1a AKADEMII NAUK 
SSSR, Orp. Exon. 1 Prava, No. 1, 36, 37 (1950); also quoted by Rashba, Con- 
secrated Ignorance of Foreign Law?, 39 Cautr. L. Rev. 355, 358 (1951), and in 2 
Current Digest or Soviet Press, No. 16, 6 (1950). A look into the 1950-51 list 
of subscribers to the former JouRNAL OF COMPARATIVE LEGISLATION AND IN- 
TERNATIONAL Law (London), among which ‘Wisconsin State Library” and ‘‘Wis- 
consin University Law Library” are duly noted, shows that a total of 15 copies 
go to 10 various governmental, academic, and public libraries in Moscow; two 
others to go Leningrad. 

50 Cf. the recommendations of the 1948 National Law Student Conference on 
Legal Education in Pemberton, The Conference Report, 1 J. Lecau Epvuc. 73, 
95-97 (1948). 

5t An interesting analogical experience, which bears also on some other pre- 
viously made points, was reported by Professor Sohn who, describing his course 
in World Law at Harvard Law School, stated that “men who were going back 
to small communities said they were more interested in [this] course which would 
be helpful to them as leaders in their communities. On the other hand [Judge 
Hudson’s course in] international law had more of interest for practitioners in 
the big cities. . . . [T]hose who took both courses at Harvard think that “interna- 
tional law goes too much into technical details about things that are not of peers! 
interest.’ ’’ Ass’N OF AMERICAN Law ScHOOLs, op. cit. supra note 2, Part I, 
INTERNATIONAL Law 46. 
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law, viewed technically as well as sociologically. This is the formula 
to which my whole preceding argument boils down. 

But not everybody seems to agree on some matters of emphasis. 
First is the question of the balance between the law and all the other 
by-products. One may suspect that the various solutions are a com- 
bination of the teacher’s background, scholarly taste and some 
extraneous factors, among which there is, at least in some cases, a 
well meant opportunism. So far the only commercially published 
book of “‘cases and materials,’’* the outgrowth of Professor Schles- 
inger’s course at Corneli, is almost the extreme of ‘‘practicality.”’ 
Others, such as the excellent mimeographed sets of Professors Daw- 
son (Michigan), von Mehren (Harvard) and de Vries (Columbia) 
are closer to the happy medium of choice and system. Indeed, as was 
emphasized before, in Comparative Law perhaps more than else- 
where there is a wide latitude in the actual use of materials. Actually, 
the comparatist as a teacher has to move carefully between the 
Scylla of being ‘“‘practical’’ to the point of eliminating the best values 
of the subject, and the Charybdis of watering down its actual legal 
character.™ 

The second difference in individual opinions concerns the scope of 
the materials. Since our preference has been stated at length (and 
buttressed by friendly references), it will be enough to remark, for 
the sake of full objective judgment, that even such “‘narrow’’ courses 
as Rheinstein’s include all the essential general materials. To save 
classroom time (as is necessary in schools run on the quarter system, 
where Comparative Law seldom consumes more than 30 hours), they 
are brought together in a supplementary reading list and are subject 
of final examination. But experience seems to indicate that the really 
safe way toward sinking a point into the student’s mind is to subject 
it to intensive class discussion and add an occasional integrative 
reference. 

The third question is that of comparison: What to compare and 
how much? The answer may seem quite clear in view of the previous 
discussion: (a) the students should be exposed to foreign law, before 





5 See, e.g., the summaries of various reputed courses in Dainow, Teaching 
Methods for Comparative Law, 3 J. Lecat Epuc. 388 (1951). This article does not 
include the von Mehren and de Vries materials mentioned further in the text. 

58 SCHLESINGER, COMPARATIVE Law; Cases AND Mareriazs (1950). For in- 
teresting evaluations see: Rheinstein, supra note 1, at 105-107; Dainow, supra 
note 52; Fulda, 36 Cornexy L. Q. 185 (1950); Rashba, 51 Cox. L. Rev. 403 
eng Hazard, supra note 3, at 265-266; Riesenfeld, 3 J. Lecau Epuc. 620 

1951). 

4 Cf. Pexetis, Legal Techniques and Political Ideologies: A Comparative Study 

in Law anv Soctat Action, SELECTED Essays or ALEXANDER H. PEKELIS 


42, 74 (Conwitz ed. 1950). 
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they can be expected to compare; (b) the foreign law materials 
should be taken from the civil law sphere (which in the broader 
sense includes also the laws of socialist-communist countries); (c) 
the systems chosen should be preferably the fountains of European 
law, the French and German systems; the emphasis should be on 
the comparison among them and, occasionally, systems derived from 
them, in Europe and all over the world, especially to show the 
development and change of a migrating rule or practice; (d) finally, 
the comparison between foreign law and American law, while not 
discouraged in class, and at times even conveniently introduced to 
make a point particularly sharp, should nevertheless be largely im- 
plied in the students’ minds.® This is primarily a matter of time and 
focus of an introductory course as distinguished from a seminar 
which, building on the general insight, can be truly and technically 
comparative and incisive. 

Although it seems axiomatic that a course in Comparative Law 
should build on the previously acquired skill of the students and not 
be burdened with teaching American law, Schlesinger’s casebook 
contains (in Rheinstein’s count) only 18 foreign cases on 460 pages, 
as compared with 24 extensively reproduced American cases, and 
many more cited in references, presumably contemplated for class 
discussion. 

This last point suggests a fourth major difference of opinion. What 
is the place of the ‘“‘case’’ in comparative law? Again it may seem 
axiomatic that a given legal system should be presented by a meth- 
odology as authentic as can be made understandable to the audience, 
if it were not for an acrid debate with echoes reaching into the 
present. Barring the point that the ‘‘case method’ is not intrinsic 
to common law (it is not in use in England or other common law 
countries), the basic characteristic of legal training and exposition 
in civil law countries is deductive in the sense that a legal subject is 
developed systematically and conceptually with, indeed, copious 
references to practice, decisions and writings as illustrations of the 
pros and cons. 

As much as a seriously advocated ‘‘case approach’’ goes beyond 
the minimum necessary compromise, it displays an opportunism 
which quite underestimates the maturity and contemporary attitudes 
of the students. Consequently, much of the debate on this and other 





55 Cf. Ass’N OF AMERICAN Law SCHOOLS, op. cit. supra note 2, at 86. 

5% Deak, The Place of the “Case” in the Common and the Civil Law, 8 TULANE 
L. Rev. 337 (1934); Ireland, Use of Decisions by United States Students of Civil 
Law, id. at 358. In some civil-law jurisdictions cases are so reported as to make 
them almost useless as an instructional basis. 
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points seems to have taken place in a vacuum. Why should, after 
all, everything be pressed in one mold? Why should the students 
themselves not be given the opportunity to discriminate and balance 
the “cultural’’ and the “vocational’’ values? Why should they not 
be exposed to a technique and materials which may stimulate them 
not only by their content but also their methodological authenticity? 
In this sense, an instructor who has had a background in civil law 
should try to act as a “civilian mind in action’’—the type of contact 
which probably no student will have in any appreciable measure un- 
til he faces a foreign attorney or expert. 

It is clear that a particular conception of a course in Comparative 
Law cannot be fully realized until it is expressed in one’s own set 
of materials. The syllabus at Wisconsin makes use, at present, of all 
the pertinent materials available in the Schlesinger collection, but 
supplements them heavily both in technical details and in materials 
of ‘‘nonlegal’’ character. The development of these supplements into 
an own complete set is contingent only on some additional sharpening 
of the central focus and the time necessary for the tedious job of 
translation. 

The outline somewhat follows Dawson’s pattern in that it starts 
with the historical base, the ideological settings and the growth of 
modern codes and procedure. Then we study comparatively the roles, 
frame of reference and mutual relationship of the law makers; the 
mechanisms which keep the code law up to date; and pursue various 
digressions such as the discussion of continental legal education and 
training as a key to some mental habits of the civil ‘‘lawmen.’’ Ap- 
proximately the last ten hours are devoted to the actual contact of 
an American practitioner with foreign law. Discussion of some im- 
portant precepts of private international law serves as a point of 
departure. Then questions of proof of foreign law and the various 
pitfalls, not the least among them linguistic,*’ are examined. In that 
area, the basic ‘‘casebook’”’ is by far most valuable, but our integra- 
tion of the various materials found there and supplemented (there 
is, e.g., no mention of reference and renvot) is custom-made. 





57 In addition to the various dictionaries in which refuge can be taken (e.g., 
Easert [multilingual], AGLion [French], Muret-Sanpers [German] ), there is 
a —— not enough appreciated gold mine of civil law in general, and French 
terminology in particular, namely the various bilingual Canadian reports and 


i Cf., e.g., STATUS DE Qu&ésBEcC—STATUTES OF QuEBEC (1867-date); 
TATUS R&FONDUS DE LA PROVINCE DE QuféBpec—REvIsED STATUTES OF THE 
PRovINCE oF QuEBEC (1941), both with an accomplished index. Such a source 
is particularly important because the various terms are used in context and their 
translations largely overcome the —_ of a dictionary, translating words 
rather than conveying their meaning and function. 
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Although this is a survey course in the sense in which that term is 
generally used, the whole treatment aims at a consistent depth—or 
perhaps height of viewpoint—in the dimension peculiar to the sub- 
ject. It has been said that education is what remains after the facts 
have been forgotten. The question whether a Comparative Law course 
in “insight through law’’®* will stand this ultimate test better than a 
course in French torts, German social legislation or Swiss conflict of 
law seems still to be open. 





58 Cf. ASSOCIATION OF AMERICAN Law Scuoo.s, REPoRT OF THE CURRICULUM 
CommiTTEeE (Dean Fordham, Chairman), 26 December 1952, p. 4 (unpublished). 














Re-Surveys and Metes and Bounds Descriptions 


R. P. Boyrp* 
Davin L. UELMENT 


The term ‘‘metes and bounds’’ comes from the old English words 
“metes’’ meaning measurements, and “bounds’’ meaning boundaries. 
It is generally applied to any description which is not an aliquot part 
of a government subdivision, or a platted lot or blocks. This paper 
will comment upon the principal factors involved in the writing of 
new metes and bounds descriptions with some suggestions as to ways 
of clarifying the vast number of imperfect descriptions which are 
now a matter of record. 

The author of land descriptions should have two aims. First, the 
description should be drafted so as to satisfy the requirements for 
passing title; and second, it should provide all the information neces- 
sary for a competent person to actually locate the land. 

Inasmuch as the metes and bounds descriptions ought to be based 
upon a field survey, the drafting of proper descriptions presupposes 
some familiarity with the work of the surveyor. 

It is unfortunate that many so-called surveyors have little or no 
knowledge of legal precedents in regard to land surveys, and actually 
seem to pride themselves on ignoring this factor. On the other hand 
many attorneys consider a surveyor as a somewhat illiterate me- 
chanic; one who never agrees with another surveyor, and who has 
almost a criminal ignorance of where the old original corners are. 
Cooperation and education are needed by both professions; recogni- 
tion of the respective functions and limitations of each, and a will- 
ingness of both to stay within their own technical field. Efficient 
and amicable cooperation is easily obtainable when each has some 
knowledge of the other fellow’s procedure, responsibility and prob- 
lems. 

Surveying is one of the oldest professions in the world. It prob- 
ably originated in ancient Egypt at least by 2000 B.C., when it was 
developed to retrace private boundary lines obliterated by the annual 
overflows of the Nile. Both geometry and trigonometry may have 





* B.S. Mining Engineering 1953, University of California; member and past 
president, Northwest Chapter, Wisconsin Society of Professional Engineers; 
member, American Congress of Surveying and Mapping; Consulting Engineer, 
Eau Claire, Wisconsin. 

t Ph.B. 1950, Marquette University; LL.B. 1953, University of Wisconsin; 
Member of the Wisconsin Bar. 
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had their first germ of being in this process. Moses, in the Pentateuch, 
says ‘Cursed be he that destroyeth his neighbor’s landmark.”’ It 
is probable that the only professions which antedate surveying are 
the priesthood, from which sprang both law and medicine, and pros- 
titution. 

Contrary to some opinions, a surveyor cannot use just one corner 
and accurately retrace an old survey. He must use two or more 
points in order to determine the directional datum used by the old 
surveyor, and also the relative length of his measurements. The 
transit is not a crystal ball or a Ouija board, and has no magic power 
of divination. It is a mechanical instrument of considerable preci- 
sion, but the final result depends more upon the experience and 
background of the surveyor, his diligence, persistence and conscien- 
tiousness in the field and in search of old records, than it does upon 
meticulous mechanical accuracy, although that also is a vital req- 
uisite. 

New Metes and Bounds Descriptions: The metes and bounds descrip- 
tion is used to set off a definite tract by a description which is clear, 
precise and capable of being properly identified upon a map of the 
general vicinity. By being clear and precise, without uncertainty or 
ambiguity, we mean, not merely clear to the contracting parties at 
the present time, but capable of being accurately retraced twenty 
years from now, by parties unfamiliar with local conditions. The 
description is a basis for the land conveyance, and it also serves for 
assessment and taxation, and is also a reference in title search and 
examinations for possible encroachments, interlopers, etc. 

No acceptable land description can be written unless he knows 
the following data: 


(a) point of beginning; 

(b) measurements and directions of all sides to an acceptable 
degree of accuracy; 

(c) a directional basis which can be accurately retraced in later 
years. 


Point of Beginning: Many descriptions originate at a known land- 
mark or point of record not on the land described, and follow several 
courses before arriving at a corner of the tract to be conveyed. The 
point from which these tie lines spring is known as the ‘Point of 
Commencement,’’ or referred to as ‘‘Commencing at etc.’’ The corner 
of the tract to be described which is definitely located by ties to the 
point of commencement is termed the “Point of Beginning.’’ For 
example: 








AIM ea Game 








ee ee 


Prt a ie 





July] METES AND BOUNDS DESCRIPTIONS 659 


Commencing (not ‘‘beginning’’) at a 2-inch iron pipe which marks 
the point where the South line of Gov’t lot Six (6), Section, 
Township and Range aforesaid, intersects the East right-of-way 
line of the C. St. P., M. & O. R.R.; thence North Five Degrees 
Thirty Minutes East (N 5° 30’ E), Two Hundred Twenty-Eight 
and Six-Tenths (228.6) feet to a one-inch iron pipe; thence South 
Eighty-Four Degrees Thirty Minutes East (S 84° 30’ E), Three 
Hundred Sixteen and No-Tenths (316.0) feet to a one-inch iron 
pipe which is the point of beginning of the description of the 
tract herein conveyed; thence, etc. 


The point of commencement and the point of beginning should 
be a point of record suitably or permanently monumented, or a 
permanent natural landmark of record. Acceptable points would be 
“Government Corners’’ (that is, section corners or quarter corners) ; 
forty corners if properly monumented (forty corners are not ‘‘Gov- 
ernment Corners’); monuments on a plat of record; intersections 
of lines of record, such as State Highways, Railroads and in some 
cases, County Highways. (These latter often have been established 
by “‘user’’ only, and have no location of record.) If possible, points 
of commencement should be tied to some government corner. 

Often we find a reference such as “‘a cross in the Northeast abut- 
ment of the bridge across Lancaster Creek.’’ That was quite clear 
at the time of survey to the contracting parties. However, we may 
come back twenty years later, and find that the course of the high- 
way has been changed, the old bridge washed out and rebuilt on a 
changed location, or any one of a dozen happenings have occurred 
which have made that once definite landmark vanish, with no record 
as to where our original starting point was locateg One of the clas- 
sics is the description of a starting point in a State of Maine descrip- 
tion which reads ‘‘Commencing at a point on the River Road near 
the big hemlock tree where Philo Bates killed the bear.’’ Another 
read, “Commencing at the point where I, Joshua Colby, Justice of 
the Peace, stood at 3:30 p.m., April 17, 1830.’’ However, we do not 
have to go to New England for these examples; every abstractor or 
register of deeds can point out plenty of descriptions which start at 
“the Northeast corner of Gus Olson’s barn.’’ Gus Olson and his barn 
may both be long gone, but there is the starting point of your de- 
scription. Many times one finds cases where existing landmarks had 
originally been improperly described, been moved or have been 
obliterated. These will be discussed later in the section on old de- 
scriptions. 

The test which we are suggesting that the surveyor use when 
locating the points of Commencement and Beginning is: Could I, 
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twenty years from now, with no peculiar local knowledge, identify 
or reconstruct this starting point, and could I locate it on a map of 
the vicinity? All negative answers to this question should result in 
either a change to a more permanent starting point, or an articulated 
tie to landmarks that are permanent. 

Very often section corners, quarter-corners or even forty corners, 
particularly in rural areas, were marked by wood stakes or iron 
pipe in or near the center of a road or highway intersection. These 
were particularly vulnerable to displacement or removal by road 
grading or construction operations, or to being covered over by 
permanent paving, with no ties being on record from which their 
original location may be retraced. 

Good field practice requires the use of iron pipe set at the right- 
of-way line in the presence of witnesses. A description in such a case 
would read: 

Commencing at the South East corner of the NW SE, 27-13-9, 

(in these descriptions I use the customary abbreviations, instead 

of writing out in full all courses and distances), thence North 

88° 53’ West, 33.0 ft. to an iron pipe on the East line of County 

Trunk Highway ‘“Q’’, thence continuing on the same course 

North 88° 53’ East, 624.0 ft. to an iron pipe, etc. 


The reason for noting that courses are to iron pipe on the East 
line of County Truck Highway “Q”’ is that, unfortunately, iron 
pipes do not come equipped with a pedigree showing just who set 
it. Although in most cases iron pipes were set by surveyors, it is not 
uncommon to find in some cases an iron mark set by an interested 
party with no knowledge of surveying.’ 

When the nature of an iron pipe or a monument is known, it 
should be so specified in the description; such as ‘‘a 2” iron pipe;” 
“a 1” iron bar;’” or “a 6” stone monument with cross.”” We can 
hardly overemphasize the importance of definiteness and clarity in 
referring to starting points or other monuments. Conflicting surveys 

-do not result very often from inaccurate measurements or directions, 
but rather from the lack of agreement in establishing the starting 
point, which may have been obliterated. 

Measurements: The combined error of measurement and angles 





1 One of the authors personally has run into situations in which nearby res- 
idents have set forty corner stakes along the fence row after a road grader had 
bs apne it. Long legged farmers occasionally gain a few feet by setting stakes 
y stepping off the distance from the fence corner. In another situation, a marker 
pA set as a witness monument was used many years as a base for surveys 
in a village. Subsequent ppaey d of an old survey map showed that the real 
corner of the section was 66 feet 


urther south—the middle of a mill pond. 
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should not be greater than one in three thousand? in ordinary farm 
surveys. This type of survey over rough terrain with trees and under- 
brush, using unskilled helpers will often run as low as one in two 
thousand, which would be considered sloppy work by the competent 
surveyor. In high-priced land areas, industrial properties, city prop- 
erty and plats, where the value of the land justifies it, higher ac- 
curacies may be demanded, requiring the use of tension balance, 
temperature correction and other refinements, all of which take more 
time and add to the cost of the work. Even in low-priced land, there 
is no excuse for sloppy, haphazard measurements or directions. Even 
the farm survey requires the use of the steel tape, measuring pins 
and plumb-bob to insure horizontal measurement, proper alignment 
of tape in chaining, and, of course, precision in setting pins and read- 
ing tape. Stadia measurements are used for topography shots and in 
some types of preliminary surveys where high accuracy is not es- 
sential, but has no place in land surveying from which land descrip- 
tions will be written. 

At times, some scriveners have merely scaled distance from a map 
of questionable accuracy, perhaps designating such measurements 
as “more or less.’’ This practice should not be condoned. Present 
day surveyors almost invariably record their measurements in feet, 
tenths or hundredths of a foot. Chains, links, rods, poles and perches 
are relics of the older procedure, and are seldom used today, except 
in government public land surveys. From a good many years’ ex- 
perience, one of the authors has found that when the distances on 
an old land description are given in chains, links or rods, he does not 
expect them to check with a present day steel tape measurement 
done accurately. 

All of the distances should be measured. The reason for this is 
that it affords a means of checking the accuracy of the survey. When 
one or more “‘more or less’’ courses occur, it is a good indication that 
these courses were not run, and the description therefore lacks the 
accuracy which should be an essential. 


TITLE TO SUBAQUEAS LAND?® 


It is not uncommon to find a description of land containing a 
reference to a body of water as a boundary line. The nature of the 
rights of adjoining landowners may depend on whether it is a nav- 





*In other words an error of more than 1/30 of one per cent should not be 
acceptable. 

* For an excellent discussion of the law regarding ownership of subaqueas land 
see 3 AMERICAN Law oF Property §§ 12.25, 12.113-12.114 (1952). 
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igable stream, non-navigable stream, pond or lake and whether these 
are meandered or not. We do not intend to discuss fully the nature 
of riparian rights with respect to boundary water. However, a few 
rules of construction should be mentioned. 

It is the general rule that a conveyance of land bordering upon a 
water whose bed is not expressly included or excluded does never- 
theless include it (or the grantor’s portion thereof) where the water 
is non-navigable, and excludes it where the water is navigable. 

Navigable Inland Lakes: In Breese v. Wagner* the state entered 
into a suit started by one owner on a lake against another who had 
built a roadway between his land and an island he owned. In sus- 
taining the State’s entry into the case, the court found that the 
general rule is that: 


Title to the beds of navigable lakes in this State is held by the 
State in trust for the public purposes of navigation and fishing.® 


Non-Navigable Inland Lakes: Although the majority rule is that 
the boundary on a non-navigable lake carries title to the center, 
Wisconsin holds that on those lakes meandered by the government 
surveyors, even though not non-navigable, the purchaser takes no 
fee in the bed of the lake. He takes the same riparian rights in the 
bed and water which he would have taken had the lake been nav- 
igable. 

Non-MEANDERED INLAND LAKES 


Most states hold that the purchaser under U.S. patent owns the 
bed of a non-meandered lake or stream. Wisconsin does not seem to 
follow the majority interpretation in this matter, and claims state 
ownership. Skelton in ‘‘Boundaries and Adjacent Properties’’ has a 
full discussion on this question. 

Navigable Streams: It is well settled in this state that a conveyance 
of land on a navigable stream carries with it title to the center of 
the stream subject to the rights of the public in the stream. 

Chandos v. Mack® faced the problem of an island located in the 
Wisconsin River, a navigable stream. The plaintiff claimed title to 
two islands situated just off shore from her two lots since they are 
located well inside the thread of the stream. The court held she was 
entitled to maintain ejectment because: 


In this state the settled rule is that a grant by an individual of 
land which is bounded on a navigable stream vests in the grantee 


4187 Wis. 109, 203 N.W. 764 (1925). 
5 Id. at 114, 203 N.W. at 766, citing cases. 
6°77 Wis. 573, 46 N.W. 803 (1890). 
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the title in the bed of the river, subject to the public right of 
navigation.’ 


Some language can be found in Illinois Steel Co. v. Bilot® which 
would indicate that the state also holds title to the beds of navigable 
rivers in trust for the public enjoyment. However, the nature of 
this “‘trust’’ in relation to “‘title’’ was clarified in Angelo v. Railroad 
Commission.® Here the Railroad Commission granted permission to 
a private person to dredge marl from a lake bed without compensa- 
tion to the riparian owners. The permission was granted under a 
statute permitting contracts of this type. The court declared the 
statute unconstitutional and had this to say about state “title’’: 


There is a substantial difference between the submerged land 
and the navigable water thereupon; and while it is manifestly 
impossible to have a navigable bed of water without a bed of 
land upon which it may rest, yet it is to the bed of water as a 
means of navigation and as a public highway that the state has 
assumed the trust, and not to the land under the same as land, 
for as time goes on the course of the stream may be changed or 
the body of water disappear, but the land formerly so covered 
and the title thereto remains.’ 


Non-Navigable Streams: The grantee takes title to the center of a 
non-navigable stream also although it, like all the other rules, can 
be negated by a contrary intention. On later surveys, it is considered 
good practice, when the title goes to the thread of a non-meandered 
stream, to run a meander line roughly bordering the stream, taking 
offsets to the center of the stream, and show this on the survey map. 
The description may quote the courses run by the surveyor, with a 
rider to the description conveying that land between the described 
meander line and the thread of the stream. In this manner the gen- 
eral location of the stream is indicated, the survey may be “‘closed,”’ 
the error of closure computed and the area of the tract may be ac- 
curately ascertained. 


HIGHWAYS AND STREETS AS BOUNDARIES 


In 1855" it was held that the grantee of a lot bounded by a public 
street takes to the center of the street, subject only to the public 
easement. This rule also applies to highways and is now firmly estab- 





777 Wis. 573, 576, 46 N.W. 803, 804 (1925). 

® 109 Wis. 418, 84 N.W. 855 (1901). 

* 194 Wis. 543, 217 N.W. 570 (1928). 

10 Td. at 554-555, 217 N.W. at 575. 

1 Kimball v. City of Kenosha, 4 Wis. 336 (1855). 
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lished. Bearing this rule in mind, the Wisconsin court faced the prob- 
lem of construing the meaning of a deed purporting to convey land: 


... commencing at a point fifty feet east of the northwest cor- 
ner . . . on the North line of said lot 1 to a point 2714 feet West 
of the northeast corner of said Lot 1. . .™ 


Lot one is bounded on two sides by streets intersecting at the NE 
corner of the lot. Is the fifty feet going to be measured along the center 
line of the street (thus giving the grantee only 4 the usable frontage 
on the street) or is it going to be measured from the corner of the 
lot where the lot meets the edge of the street? 

The court held that the edge of the street controlled and: 


the lot must be understood to mean the land independently of 
the street or avenue." 


In Hannon v. Kelly a hotel was purchased which had, as part 
of its assets, a hay scale situated outside the curb line in front of the 
building. The metes and bounds description did not include the 
scales. The court held that the scales went with the hotel because it 
is: 

elementary that a sale and conveyance of realty abutting upon 

a street, in the absence of clear express indications to the con- 


trary, includes to the center of the street. So the scales in this 
case were located on the land conveyed to the plaintiff. 


An interesting question was presented in Spence v. Frantz.* Here 
the defendants contracted to convey to plaintiffs: 


the following described land: Contained in Stone’s subdivision 
in sections nine (9) and ten (10) in the town of Greenfield, con- 
sisting of one hundred and ten acres (110) more or less, said acre- 
age to be determined by survey.!” 


The survey disclosed that there were 11044 acres of which five and 
one-half acres were subject to the easement of the public highways 
laid out adjacent to or through the lands. Since the plaintiff was 
paying $850 per acre, it became rather important to him to find out 
whether he had to pay for the land to which he did not have the 
sole right. 

The court found little difficulty in requiring him to pay for the 





12 Wegge v. Madler, 129 Wis. 412, 413, 109 N.W. 223, 225 (1906). 
3 Id. at 418, 109 N.W. at 225. 

“156 Wis. 509, 146 N.W. 512 (1914). 

6 Id, at 516, 146 N.W. at 515. 

16 195 Wis. 69, 217 N.W. 700 (1928). 

17 Id. at 70, 217 N.W. at 701. 
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non-usable land and citing the general rule that the abutting land 
owner holds legal title to the center of the adjacent street or high- 
way, and stating that: 
The rule just stated was adopted to guard against the bootless 
and almost objectless litigation that might spring up to vex and 
harass the owners of land adjacent to public highways if the 
title to the land in the highway . . . should remain in the original 
owner of the land."* 


When the boundary is a highway or a railroad right of way which 
is on a curve the line is described as: 
Thence on a 5 degree curve to the left, being the Northeasterly 


right of way line of State Highway No. 12, the chord of which 
bears North 27 degrees 4714 minutes West, 236.24 feet to a 1” 


iron pipe. 

DIRECTIONS 

Which way is North? As used in many of our land descriptions, 
North is like Nature in Thanatopsis, ‘‘She speaks a various lan- 
guage.’’ True North, or as it is sometimes termed ‘‘Meridian North,” 
means North as determined by solar or stellar observation, and points 
directly to the North Pole. True North lines are not absolutely 
parallel, but converge as they go North, which is the reason for the 
correction lines which the Governmert used in the public land sur- 
veys, run east and west at 24-mile intervals. True North is used only 
rarely in our land descriptions. Even our State Highway Commis- 
sion, unfortunately, does not always use the true meridian as a basis 
for the bearings on its highway surveys. 

Magnetic North is the direction indicated by the magnetic needle 
which points toward a magnetic field which is not identical with the 
North Pole. This field moves in location day to day, month to month 
and year to year. The yearly movement is about one degree in 15 
years. The angular difference between True North and Magnetic 
North is called the magnetic variation, or sometimes declination. This 
is not a constant unvarying quantity. It varies with the location of 
the observer, it varies with the time of day and month in addition 
to the yearly change, and the compass needle may often be affected 
by local attraction. The compass needle on the ordinary compass as 
formerly used for land surveying cannot be read closer than 4 degree, 
or 15 minutes. This represents nearly one-half foot in 100 feet, or 
about 24 feet in a mile. The ordinary transit reads to the single 
minute, or closer. One minute would be % inch in 100 feet. It is 





18 195 Wis. 70, 71, 217 N.W. at 701 (1928). 
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thus obvious that if we are to write land descriptions which can be 
definitely retraced years from now, we must use some other direc- 
tional basis than North as shown by the magnetic compass. The 
employees of the government are forbidden to use the needle in 
determining the course of a line. Government officials decline to ad- 
vise local surveyors as to what variation to use. 

There are many other determinations of North which may be used 
in writing land descriptions. Among these are: the direction of the 
nearest section line is assumed to be North; North as used as a datum 
in a nearby plat of record; North as used in earlier descriptions of 
the vicinity, which is determinable because of some lines being well 
monumented; and North as used by the State Highway Commission 
on an adjacent or nearby highway. In some cases there is a City 
North datum, and in others what is termed a ‘‘Grid North,’’ in which 
North and South lines do not converge. In many Eastern states a 
grid control system of permanent monuments accurately measured 
has been established, to which all surveys and public improvements 
are referenced. This is very desirable when conditions justify its 
installation. It is not probable that Wisconsin as a whole will make 
such installation for quite some years, as the lower land values in 
the northern part of the state, and the prior advisability of re-estab- 
lishing the government land corners (Section and Quarter Corners), 
mitigate against this expensive procedure. In these “grid systems’’ 
the grid lines are parallel or at right angles, and the North direction, 
which will not coincide with the true meridian, is termed ‘Grid 
North.” It is important that this basis be a permanent datum of 
record, monumented in the field, and that the nature of the datum 
be stated in the land description. 

Authority to ‘“Northerly,’’ ‘‘Easterly,’’ etc., have been interpreted 
by courts, in the absence of any correlating information, as ‘‘North,’’ 
‘‘East,’’ etc. These terms, loosely used in many older descriptions, 
should be avoided if possible. Their justification was to avoid the 
expense of a detailed survey. One convention has developed: when 
the word ‘‘Northeast,’’ etc., is used in a land description, both direc- 
tional terms should be capitalized, thus, ‘“North East.’’ The reason 
for this probably goes back to the days when all deeds were written 
in longhand, and the “‘southeast’’ of a poor writer might easily be 
taken as “‘southwest.’’ In my opinion, it is still a good convention, 
as it facilitates reading the description. 





19 There are many well documented texts in the field of surveying with special 
emphasis on the legal problems of land descriptions. See CLark, A TREATISE 
ON THE Law oF SURVEYING AND Bounpariges (2d ed. 1939); Ske.ton, THE 
LeGa. ELEMENTs oF BOUNDARIES AND ADJACENT PROPERTIES (1930). 
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WRITING THE LAND DESCRIPTION 


In speaking of land descriptions, we divide it into two parts, both 
of which are necessary to any good description. The general descrip- 
tion is one which outlines the land according to its governmental 
descriptions. An example of the general description is: 

A part of the North West 14 of the South West 14 of Section 27, 


Township 9 North, Range 13 West, being a tract 100 feet by 160 
feet lying westerly of and abutting on county trunk highway 


“QQ”’. ae 4 


The second part of a description is the particular description which 
is a term applied to the detailed analysis with reference to measure- 
ment in feet from the quarter corners, to iron stakes and the like. 
This part of the description usually continues from the general de- 
scription beginning with the words: 


and being more particularly described as follows: . . .?° 


Placing the general description first will save the examiner con- 
siderable time in mapping out the metes and bounds descriptions 
because in many cases he can automatically reject this tract upon 
cursory examination. Although it takes more clerical work, the best 
practice is to write out all distances and bearings as well as showing 
them by abbreviations and figures: 


thence South fourteen degrees eleven minutes East, (S 14° 11’ E), 
four hundred forty-one and two-tenths (441.2) feet. ... 


This guards against typographical errors of transcription and copy- 
ing. If the course is North No degrees Twenty-seven minutes West, 
(N. 0° 27’ W), show the ‘‘no’’ degrees. This is an assurance to later 
readers that the omission of a degree figure is not an accident or 
typographical error. Similarly, if there are ‘‘no’’ minutes, it should 
be indicated in writing. In writing distances, a similar procedure 
should be used. If some of the measurements are to tenths of a foot, 
such as 441.2, then a measurement in even feet should be 360.0 feet, 
not just 360 feet. The reason is to insure against errors in recopying. 
When one works on an old description in which six courses show 
degrees and minutes, and the next course shows only degrees, one 
immediately wonders whether the minutes have been lost in tran- 
scribing, or whether the course may not have been “lifted’’ from an 
adjacent description of unknown accuracy or reliability. 

Some surveyors who perform a vast amount of fine calculations 





20 See Appendix, pp. 685-87, for a proper description. 
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in the office, come out with bearings to the nearest second, and dis- 
tances to a ten-thousandth part of a foot; accuracies which they could 
not possibly attain in the field. Retracing their actual field work 
often tells a different story; inaccuracies and discrepancies which 
had been covered up in the office by the “graphite method.’’ The 
measurements and angles used in the description should be consis- 
tent with the field accuracy of the work, and this, in turn, conforms 
in some degree to the character and value of the lands described. 


Points oF SPECIAL INTEREST 


Should highway be included in the description of small tracts? 
The best practice is ‘‘no’’ for the following reasons. On a small tract 
which has been sold by metes and bounds for a residence tract, such 
as is customary in the unplatted “fringe areas’’ which outly most of 
our cities, the inclusion of the abutting half highways on one or two 
sides may show a calculated area 50% greater than the usable area. 
Many assessors would use the calculated area as a basis for their 
assessment, which would be obviously unjust. For example, a man 
buys a corner lot in a recorded plat, 66 x 120. He is not taxed on the 
abutting street, but on 7920 square feet or about 1/5 acre. His neigh- 
bor across the highway, where the land is unplatted, buys a similar 
tract, but his description runs along the center line of the streets. 
His calculated area is 15,147 square feet or over 44 acre, while his 
usable area is the same. Often the uninformed purchaser will think 
he is actually getting a lot 99 x 153, as his description reads, and is 
rudely disillusioned. 

Zoning Ordinances: It may not be necessary to make any reference 
to the same in metes and bounds descriptions, but it is good practice 
for the information and protection of the buyer. It would mean 
that the abstractor would probably be charged with making an in- 
formatory entry on the pertinent conditions, and would avoid such 
disputes as when a man buys a corner at a highway intersection for 
a filling station, and finds himself in conflict with a county or town 
zoning ordinance. This inclusion, by reference, is comparable to the 
restrictions on a recorded plat, and each attorney will decide on its 
advisability being governed by the particular governing conditions. 


INTERPRETATION OF OLD SURVEYS 


While the writing of new descriptions is a problem which requires 
no small amount of skill, the analysis and interpretation of old, im- 
perfect descriptions is much more difficult. There are a vast number 
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of imperfect descriptions on the records, many going back a hundred 
years, which were more or less adequate at the time, but are now en- 
tirely unsatisfactory. The time-honored custom has been for each 
ensuing seller to convey the same description as he bought on a safety- 
first assumption that his guaranty was not enlarged or jeopardized. In 
effect he merely transferred an existing problem. No careful purchaser 
would buy a tract on which the title was imperfect, or which threat- 
ened an impending lawsuit. Similarly, he should insist on an accurate 
description of what he is buying, and not assume a boundary line 
dispute or encroachment, present or future. It is fully as important 
to know the exact location of your land as it is to know that the title 
is satisfactory. 

When the old description is imperfect, as many of them are, an 
examination is required, not only of this particular description and 
its history, but also an analysis of the adjoining tracts. This is neces- 
sary because (1) often there are discrepancies and conflicts which 
must be adjusted and (2) there is information which must be secured 
to aid in the interpretation of the intent of the description on which 
you are working. It may be necessary to map out and study a com- 
plete nest of descriptions to find the key which unlocks the situation. 
The crucial factor in these resurveys is to find the actual intent of 
the original buyer and seller with its reproduction at the time of the 
present survey. 

In trying to harmonize old descriptions, we will find two general 
types of errors. One is the operational error, due to lack of precision 
in measurements and angles. This type, although quite common, is 
the least difficult to adjust, especially if there are any evidences of 
ancient landmarks or reliable old possessions presumably dating from 
a time when the original survey marks were still in existence. It will 
often develop that there are minor discrepancies between the de- 
scribed distances and the actual distances as found in the field. 
Obviously, no present day reconstruction of an old description which 
is imperfect can coincide with the old description, and must be tem- 
pered by existing conditions and available information. When land 
descriptions are grossly in error they may be rectified or adjusted 
by court action. 

The other and far more troublesome situation exists when the 
error is manifestly in the description somewhere. The original scriv- 
ener may have been incompetent, the starting point may be wrongly 
described or obliterated, the description may have been garbled in 
the process of copying and recopying, a course may be omitted, a 

















670 WISCONSIN LAW REVIEW [Vol. 1953 


bearing wrongly read or transcribed.” Each problem is different, and 
requires persistent research and imaginative analysis in order to 
‘reconstruct the crime.’’ In order to do this, some background know]l- 
edge of earlier methods is essential. 

As a typical case, let us assume that a considerable tract was 
originally owned by John Doe, who transferred by metes and bounds 
a number of smaller tracts many years ago. These tracts have been 
occupied, fenced and possession established for a good many years, 
and none of the respective owners claim beyond these confines. John 
Doe is now deceased, and the widow wishes to sell her interest which, 
in the probate proceedings, was described merely as the original 
description excepting all of those tracts later sold off by various 
enumerated deeds. The prospective purchaser, however, insists that 
the land be surveyed to show exactly what he is buying, and an 
adequate and clear new description be furnished. Upon investigation 
we find that the old descriptions are a mess; they overlap, or have 
gores; the directions are poorly stated and in some cases conflict; 
various starting points have been used; etc. Many attorneys would 
attempt to gloss over this situation by writing a deed which would 
run “that tract conveyed in Vol. 51 of Deeds, Page 427, excepting 
therefrom (then is quoted some ten or twelve other conveyances by 
Vol. and page). While this is a time honored practice, it merely 
perpetuates an undesirable situation, and no intelligent purchaser 
should accept such a description. 

However, it is necessary to provide a title bridge between the old 
description, imperfect as it may be and our new correct description. 
In a number of cases where established occupational lines fail by a 
considerable extent of harmonizing with the old description, but have 
been occupied amicably and in good faith for a long period of years, 
we have, in cooperation with an attorney, prepared an instrument 
in which such accepted lines have been accurately described from 
permanent monuments. These lines are accepted by the adjacent 
owners in an instrument which also mutually quit-claims any right, 
title or interest in any lands lying adjacent to, easterly or westerly 
as the case may be, of the newly described line which is based on the 
accepted possessions. The revised description may have as its first 
clause, the type of description first quoted above, by volume and 
page of original tract, less exceptions, followed by ‘‘which identical 
tract is now more particularly described as follows.”’ 





21 Recently one of the authors found a course shown on an old map and on 
adjacent descriptions as North 0° 41’ West, while shown on the deed he was 
tracing as North 41° West, a difference of nearly half a right angle in direction. 
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This procedure gives a complete title bridge between the old de- 
scription under which title was acquired, and the new, more precise 
description which gives the definite directions and distances of all 
courses and which serves as the new title base. 

Some attorneys raise an issue as to the chain of title when occupa- 
tion does not coincide with the earlier imperfect description, or when 
a later survey reveals minor differences in measurements, being con- 
vinced in their own mind that the early description must be followed 
exactly as written, irrespective of evident intent and long established 
and accepted possessions. They will insist on an abstract of a different 
chain of title if a new survey reveals a distance of 264 ft. in the 
old description as being actually 265.4 ft. by a present day more 
precise measurement. The fallacy of this is that, in many cases, land 
was actually originally conveyed to certain accepted markers or 
locations which may be now non-existent, but have been perpetuated 
by long years of mutual acceptance of a possession line, which pre- 
sumably represents the original intent. The error, therefore, lies not 
in the present location of the line but in the failure of the original 
description to accurately depict that line. 


HIERARCHY OF CONTROLLING DESCRIPTIONS 


There are innumerable possibilities for error in describing property 
and the following is a discussion of the more common type with 
emphasis on the rules developed by courts to resolve conflicts between 
two varying descriptions for the same plot of land. It must be con- 
stantly borne in mind that these are rules of construction designed to 
arrive at the intent of the parties and as such bow to a clear contrary 
intent.”? In cases of controversy, other things being equal, the con- 





2 The following is the list of controlling calls arranged seriatim beginning with 
the strongest. Their position on the scale is determined by their relative perma- 
nence,certainty and stability. A more complete discussion of each follows this list. 

I. Su Monuments and Lines. When points and lines are ascertainable on 
the ground that they serve as the one referred to in the conveyance whether 
they were located correctly by the original survey or not. 

II. Natural and Artificial Monuments. A survey call for a line runnin g 20 di 
West of North to the intersection of County Trunk Highway “QQ” and State 
Highway No. 12 is a call with reference to an artificial monument of great weight. 
Had the reference been to the intersection of two rivers, the reference would 
have been to a natural monument. 

III. Maps, Plats and Field Notes. A map is a transcript of the region which it 
portrays narrowed in compass so as to facilitate an understanding of the original. 
A plat is a representation of land on paper, appealing to the eye by means of 
lines and memoranda, rather than by words. Field Notes are a written record of 
the survey as transcri by the surveyor according to regulations and kept as a 
permanent recording of the survey. An example using a map as a call would be 
a deed calling for a course running: 
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struction of the deed will be accepted which runs most strongly 
against the grantor. 

Control of Survey Monuments and Lines: A monument is a surveyor’s 
term given to landmarks which are used to indicate the boundaries 
of a measured piece of property. They can either be natural (rivers, 
lakes or streams) or artificial (buildings, roads or other man-made 
objects of a permanent nature). These monuments marking the lines 
and corners are said to be the official footsteps of the surveyor. When 
survey monuments can be located on the ground, the lines which are 
tied to them constitute the true boundaries of the plot to which less 
certain data referred to in the description must yield. 

Where it is possible to locate a point of beginning on the ground 
which was referred to in the conveyance, it must control even though 
a mistake was made as to its location. Parkinson v. McQuaid* in- 
volved a dispute over four rods of land to which defendant claimed 
he was entitled because of a deed to him by plaintiff three years 
before. A survey showed that a mistake had been made at the time 
of the conveyance by incorrect ascertainment of the North West 
corner to the distance of four rods. It was held that the correct survey 
governs. The parties were found to have intended the correct corner 
to govern and: 


... the fact that they made a mistake in its location in making 





... Westerly to the East line of the old bed of the South Platte River, as the 
same is marked and defined on the map of said city as per survey of F. J. Eb- 
See 

IV. Adjoiners. A description of property which calls for a well established 
boundary line of authority to be the boundary of this tract. 

Beginning at the North West Corner of the North East of the North 

West 4 of Section 31 running thence South 18 chains to the boundary line 

of Peter Parkinson, Jr. 

V. Courses and Distances. These are terms applied to mathematical descrip- 
tions of boundary lines which have direction as well as length, and in general one 
without the other is meaningless. 

... thence West 30 degrees North, a distance of 500 feet . . . (meaning thence 

500 feet on a line which runs 30 degrees North of due West). 

VI. Quantity. A term applied to a description according to the number of acres 
in the plot. There must be two correct descriptions in order to sustain the convey- 
ance. 

. . . being a tract consisting of 20 Acres in the North West Corner of the 

North West { of the North West }{ of Section 31. 

In trying to determine what two parties to a conveyance really intend, the 
courts have developed rules of construction which were designed to arrive at a 
solution to a controversy more probably coinciding with the intention than not. 
They will yield to a clearly defined ape intention, but if there be none, they 
are justified in their use because the basis of their arrangement lies in their rela- 
tive probability of error—those most likely to be misunderstood yielding to the 
more stable. 

23 54 Wis. 473, 11 N.W. 682 (1882). 














+t ODO RD me Ft me hk aor @ 


~~ = 








TTY “AGRE 


Pete ae 


= aa 
et 


July] METES AND BOUNDS DESCRIPTIONS 673 


an actual survey, does not in the least tend to disprove such 
intention. . . .% 


If the starting point had been “‘an existing iron pipe which marks 
the NW corner, etc.’’ then this iron pipe, even though improperly 
located or described, would in all probability operate as a landmark, 
and be accepted as the true starting point, especially if it had been 
used as a starting point for other prior descriptions. Failure to do so 
would disturb an existing status quo which had been entered into 
under good faith, and might disturb existing improvements. 

The case was complicated by the fact that the grantor owned no 
land to the west. The court speculated that if grantor had owned 
land west of the starting point it 


. . would be strong evidence that the land so surveyed and lo- 
cated was the land intended to be conveyed, although the start- 
ing point had been the same as described in this deed. 

In such a case the court would probably hold that the descrip- 
tion of the starting point in the deed must yield to that adopted 
by the parties at the time.* 


Our object is to arrive at the intention of the parties, and hence 
when we have a situation where the parties actually go upon the 
land and fix a boundary line, survey and mark it, the courts will 
treat that as the paper boundary. 

The Government Lines Control Natural and Artificial Monuments: 
The first case in Wisconsin which involved this problem was a 
contest over a strip of land supposedly bounded by the Rock River.” 
A mistake had been made in the original survey so that the actual 
shores of the River were outside the government quarter section in 
which plaintiff’s land was located. The survey called for both the 
quarter section and the river as boundaries and the court held, in 
accordance with the now overwhelming authority, that the quarter 
section line controlled. This position was later affirmed in subsequent 
cases and in Wisconsin Realty Co. v. Lull?” the rule was used to adjust 
a tremendous error. Here the original survey showed the Flambeau 
River disecting the North West quarter of Section 21 entering at the 
North West corner of the quarter section and leaving about midway 
between the North East corner and the South East corner. This 
little corner of the quarter section contained about 65 acres of land 
and was described as: 





4 54 Wis. 473, 481, 11 N.W. 682, 686 (1882). 
% Id. at 478, 11 N.W. at 684. 

% Martin v. Carlin, 19 Wis. 477 (1865). 
7177 Wis. 53, 187 N.W. 978 (1922). 
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“Lot 1 in section 21, being all the land in said section north of the 
Flambeau River and containing 65.48 acres more or less accord- 
ing to the United States government survey.”’** 


As can be seen, the description referred to land north of the river 
in section 21. Proper survey showed that the river did not run 
through the North West quarter of the section at all and in fact took 
a large sweep covering land in all of the other three quarter sections. 
Land north of the Flambeau River in section 21 in fact contained 
over 200 acres and defendant claimed title to the entire plot. The 
court had little difficulty in stopping defendant at the quarter sec- 
tion boundaries and then allowed him only 65 acres saying that an 
intention sufficiently appeared to grant only 65 acres and the added 
term ‘‘more or less’’ did not serve to change the decision. 

The Government Lines Control Maps, Plats and Field Notes: It can 
at once be seen that the actual location of the surveyors work as 
executed on the ground is more reliable than a representative drawing 
of it made later. Where a surveyor’s stake is located, it controls over 
courses and distances marked on a plat.” 

The Government Lines Control Adjoiners: There are no Wisconsin 
cases squarely in point, but much language can be found to this 
effect. Regardless of this fact, it is too well settled to be seriously 
controverted. 

The Government Lines Control Courses and Distances: The question 
was squarely faced in Marsh v. Mitchell*®® and the court held: 


It is a settled principle in the construction of conveyances, where 
any uncertainty arises as to the location, boundaries or extent 
of the land conveyed, that courses and distances must yield to 
monuments established on the land itself." 


In some cases of this nature where “gross error or fraud’’ is estab- 
lishable in the original Government Survey, a re-survey can be ob- 
tained from the U.S. Land Office. Parties who have improved lands 
or have a bona fide claim to areas which, under the re-survey, become 
U.S. property, are given priority in right to purchase the same from 
the Government. 

The Government Lines Control Quantity: In McEvoy v. Loyd* the 
plaintiff conveyed the East 4 of the North West 14 of the North 





%8 177 Wis. 53, 59, 187 N.W. 978, 980 (1922). 

2° Lampe v. Kennedy, 49 Wis. 601, 6 N.W. 311 (1880). 
30 25 Wis. 706 (1868). 

3 Jd. at 708. 

31 Wis. 142 (1872). 
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West 14 of Section 5 as containing twenty acres, according to the 
government survey.** This description contained a description of the 
property both in terms of government survey lines as well as in terms 
of quantity. When it was learned that the plot contained more than 
20 acres ejectment was brought for the excess. The action was not 
allowed because: 


Whenever land is conveyed according to the government descrip- 
tion, and the monuments established by the original surveys can 
be found, these are controlling.* 


Exception to the Rule: One rather notable exception has grown 
against the general rule that government lines actually surveyed 
control all other calls. This is the case of government drawn mean- 
dered lines and descriptions based on them. Since the meander lines 
often do not follow the sinuous turns of the shore line, there is a 
stretch of land existing between the meander line and the actual 
water’s edge. The universal rule is that the grantee whose descrip- 
tion is based on the government meander line really takes to the 
water’s edge. The Gov’t Land Office specifically states that meander 
lines are in no sense property lines, and were run to determine the 
approximate location of bodies of water, and to determine an acre- 
age base for purchase of Government Lots etc. 


In Wright v. Day* the description defined the lot as extending: 
“«. . . to Fox River, thence northwesterly and along the meander 
line of said river to the southeast corner of lot No. five.’’* 


As in most cases, the meander line did not correspond to the actual 
water line of the river and the controversy arose over the claims of 
both parties to the land lying between the meander line and the 
shore line. The court gave the words “‘to the Fox River’’ great weight 
in holding that the conveyance effectively conveyed the land to the 
water’s edge or high water mark of the stream but also stated that 
the: ; 


. .. meandered line of land bordering upon a navigable stream or 
river is never considered the boundary line of the government 
subdivision on the side next to the river, but that the purchaser 
from the government takes to the margin of the stream or water’s 





331 Wis. 142, 143 (1872). 
4 Td. at 145. 

% 33 Wis. 260 (1873). 

% Td. at 262. 
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edge, and becomes the unqualified owner of all land lying above 
ordinary high-water mark of the stream.*” 


This could be qualified as previously stated, that in most cases the 
Gov’t Lot will not extend beyond the logical section division of 
which it is a part. 

When accretion or reliction (accretion being the building up of ad- 
ditional land by deposits; reliction being the increase of the bordering 
area by reason of a lowering of the water level) has materially changed 
the water frontage line by developing additional areas, a very delicate 
question arises. The most accepted method is by prorating the owner- 
ships or frontage on the new water line to the distances which orig- 
inally obtained on the old water line. Boundary lines obtained by 
this method are not usually North, South, East or West. Each case 
requires individual treatment to preserve the equities. Both Clark 
and Skelton have exhaustive treatments on this problem. This 
means that conveyances which contain a reference to the mean- 
der line actually conveys all the property to the water’s edge, unless 
a contrary intention appears. The reason for this is that the meander 
line is not a boundary marking, but is run merely to make it possible 
to calculate the quantity of land contained in the partition. 

In another case which involved a lot on the Fox River** there was 
a controversy involving the question as to whether the boundary 
line between the two adjoining owners should be drawn perpendicular 
to the thread of the stream from the point where the meander line 
intersects the government subdivision line or from the point where 
the subdivision line intersects the shore line. The court found little 
trouble in reversing the lower court holding and finding that the 
shore line must prevail. The court said: 





We think the cases in this court, in Minnesota, the supreme 
court of the United States, and in other courts, expressly hold 
that the meander lines made by the government surveyors are 
not to be considered in determining the actual boundaries of lots 
which are sold by the government as bounded upon rivers or 
other navigable waters.*® 





Natural and Artificial Monuments Control Maps, Plats and Field 
Notes: When it is remembered that a plat or map is merely a repre- 
sentation on paper of an actual location upon the ground, and the 
field notes a written history of the lines and marks made with ref- 





37 33 Wis. 260, 263 (1873). 
38 The Menasha Wooden Ware Co. v. Lawson, 70 Wis. 600, 36 N.W. 412 (1888). 
39 Jd. at 606, 36 N.W. at 415. 
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erence to natural or artificial monuments, the reason for this rule is 


apparent. | 
The mortgage in Wilson v. Hunter“ described the property as: 


“the three story brick building now occupied by them as a store,”’ 
and “‘situated on land described as follows: lot No. one, in block 
number nine in the village of Whitewater.’ 


The building covered Lot 1 and a portion of Lot 2. The court found 
no difficulty in finding the intention of the parties to convey all the 
land on which the building stood. 

Natural and Artificial Monuments Control Courses and Distances: 
This rule is too well settled to require much discussion. In Gove v. 
White,*? the conveyance referred to a highway in many places. The 
court took this opportunity to say that: 


A river, a known stream, . . . or a marked tree, will control as to 
courses, distances and quantities.“ 


This rule was regarded as well settled in Du Pont v. Davis“ when the 
court held that lines run to the Menominee River in Milwaukee 
County controlled over the length of the lines as given in the deed. 

Natural and Artificial Monuments Control Adjoiners: The convey- 
ance in Heinselmen v. Hunsicker® read: 


... thence north, along the line of the land owned by John Hun- 
sicker, eighty rods... .“ 


These words were found to be inconsistent with the intention of the 
parties as expressed in the instrument as a whole since it was impos- 
sible to go north from the starting point along the line of John Hun- 
sicker and these words were dropped in order to uphold the convey- 
ance. 

Natural and Artificial Monuments Control Quantity: In Borkenhagen 
. Vianden the defendant conveyed land in Milwaukee County: 


J 


Commencing 17% chains north of the southeast corner of sec- 
tion 12, running thence west 14 chains 89 links ‘‘to the right bank 
of the Kinnickinnic River; thence . . . containing 4.175 acres of 
land.’’47 





© 14 Wis. 744 (1861). 

4l Td. at 747. 

42 20 Wis. 447 (1866). 

4 Td. at 455. 

30 Wis. 170 (1872). 

103 Wis. 12, 79 N.W. 23 (1899). 
4 Td. at 15, 79 N.W. at 260. 

47 82 Wis. 206, 52 N.W. 260 (1892). 
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If the lines were extended the distance specified, it would cross the 
river and contain the 4.195 acres. The jury was instructed that if the 
lines, courses, distances and quantity were all inconsistent with the 
“right bank of the Kinnickinnic River’’ the others would control 
over the “call’’ to the river. This was held error. The river was held 
to be the Western boundary of the land conveyed and ‘“‘controls the 
distances and area specified in the deed. This is elementary law.’’** 
As a result the grantee got less than 4.195 acres. 

Maps, Plats and Field Notes Control Adjoiners. An adjoiner can 
be a natural monument which would ordinarily control over maps, 
plats and field notes, but many times a call for an adjoiner is used as 
supplementary to a regular description and when used in this manner 
must yield to former. Description of a tract by the adjoining lines 
of the bordering tracts only should be avoided, as it transfers and 
accumulates all of the problems of the adjoining tracts to the tract 
in question. This, in my opinion is a lazy and incompetent method 
of trying to write a land description without sufficient data, and an 
attempt to avoid any responsibility as to the correctness of the 
description. However, when a course of which the direction and dis- 


.tance is given is intended to coincide with a line or course from an 


adjacent tract, it is good practice to incorporate this in the descrip- 
tion, as “thence North 76° 20’ West 624.5 ft. along the westerly 
line of the tract described in Vol. 74 of Deeds, Page 154.’’ etc. The 
course as given in an old description may vary slightly in both 
direction and distance with your later, more precise survey, but the 
phraseology used above makes it clear to the examining attorney 
or abstractor that one and the same line is intended. 

Maps, Plats and Field Notes Control Courses and Distances: In 
Shufeldt v. Spaulding*® the defendant purchased land from the state 
described as: 


“the northeast fractional quarter of section 29 . . . according to 
the official plat of the survey of said lands. . . .’’5° 


The plat showed that the entire west line of this fractional section 
abuts on a meandered body of water (Lake LaBelle) which extends 
west beyond section 29. A later survey showed a neck of land acting 
as a wedge between the land conveyed to the defendant and the 
lake. This narrow strip was promptly conveyed to plaintiffs who 
brought this action to recover possession. The court reversed a judg- 





* 82 Wis. 206, 208, 52 N.W. at 260 (1892). 
* 37 Wis. 662 (1875). 
5° Td. at 664. 
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ment for plaintiff saying that defendant had a right to rely on the 
plat as conveying to him all the land abutting the lake because: 


. .. when a plat is referred to in a deed as a part of the descrip- 
tion of the lands conveyed, such plat becomes an essential part 
of the description itself, and that courses, distances, quantities 
and measurements must yield to, and are controlled by, natural 
or fixed landmarks." 


Maps, Plats and Field Notes Control Quantity: In Jackson v. Cole™ 
the plaintiff was granted a patent to a certain tract of land in the 
county of Montgomery and in the township of Aurelius: 


“known and distinguished on a map of the said township . . . by 
lot No. 37., containing six hundred acres.’’* 


At the time of the survey the land was wilderness and hence it was 
not surprising that an error appeared upon re-survey and as a result 
lot 37 was considerably less than 600 acres and Lot 46 (held by defen- 
dant) contained an excess. These lots were “‘military’’ lots granted 
to the owner for meritorious services of the highest order. Plaintiff 
thought it would be meritorious if the court would return his land to 
him which was now occupied by defendant. The court was not af- 
fected by the “‘equity or justice’ of the claim and considered only 
the legal rights. This meant that plaintiff could not prevail because 
the reference to the 600 acres was descriptive only and the reference 
tojthe map and plat controlled. If an opposite result would have 
been reached: 

. . . it is not too much to say, that almost every lot in the mil- 

itary tract will be thrown into confusion, and become the source 

of controversy. 


Control of Adjoiners: A description which calls for another parcel 
of land as a boundary is strong evidence leading to the intention of 
the parties. In order to make use of the rule, however, the adjoiners 
must be an actual call in the conveyance. If it has made a call in the 
conveyance, the universal rule is that it controls over courses and 
distances and quantity. 

In the absence of natural boundaries, or monuments, and of 

monuments or stakes set in the course of the original survey, the 


lines of ancient fences and long-continued occupation of adja- 
cent lots and blocks in the same plat, if evidently intended to 





51 37 Wis. 662, 668 (1875). 

8 16 Johns. 256 (N.Y.) (1819). 
53 Td, at 257. 

* Td. at 264. 
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mark the true lines of such lots and blocks, have greater pro- 
bative force than mere measurements of courses and distances.* 


Control of Courses and Distances: In Pereles v. Gross® the court 
was trying to locate the boundary of a water lot according to the 
original survey. There were no existing monuments or stakes and 
no witnesses available for testimony to discover the actual lines 
drawn over the ground. Lacking these, the court looked to courses 
and distances and declared in the plat as correcting ascertainable 
points. The use of this method as a last resort was justified only 
because of the lack of direct evidence as to the physical location of 
the line and in this situation: 


. .. the declaration of the plat that it is so many feet in a given 
direction from the starting point must control, at least in absence 
of other physical facts inconsistent with such result.*” 


Control of Quantity: The only important function that a reference 
to the quantity of land conveyed serves in a conveyance is the weight 
given it in determining the intention of the parties in an otherwise 
uncertain situation. In Rioux v. Cormier®* the conveyance outlined a 
strip of land, neither ‘‘more nor less.’’ The call with reference to the 
distance of one of the lines conflicted with the number of acres con- 
veyed. The court recognized that quantity yields to courses and 
distances, but held that: 


Where it is clear from the description that the intention was to 
convey a certain quantity of land, that intention is decisive and 
controlling. The distance of the lines must be so fixed as to in- 
clude the designated quantity.® 


Summary: An Illinois case contains some excellent and often used 
language which summarizes the entire heirarchy in succinct fashion. 


The original monuments, when ascertained, afford the most sat- 
isfactory, and we may say, conclusive evidence of the lines orig- 
inally run, which are the true boundaries of the tract surveyed, 
whether they correspond with the plat and field notes of the 
survey or not. All agree that course, distances and quantities 
must always yield to the monuments and marks erected or 
adopted by the original surveyor, as indicating the lines run by 
him. These monuments are facts; the field notes and plats, in- 
dicating courses, distances and quantities, are but descriptions, 
which serve to assist in ascertaining those facts. 


55 Village of Galesville v. Parker, 107 Wis. 363, 366-367, 83 N.W. 646, 647 
(1900). 
5 126 Wis. 122, 105 N.W. 217 (1905). 
57 Td. at 128, 105 N.W. at 220. 
58 75 Wis. 566, 44 N.W. 654 (1890). 
59 Td. at 570, 44 N.W. at 655. 
60 M’Clintock v. Rogers, 11 Ill. 279, 296 (1849). 
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The following is a list of some of the common defects which occur 
in land descriptions and surveying practices which, while not exhaus- 
tive, can serve as a brief check list. 

1. Lack of accuracy in angular and linear measurements. When a 
conflict exists between the two (courses and distances), distance 
usually controls. 

2. When the starting point is obliterated, it can often be relocated 
by testimony of witnesses having actual knowledge of the precise 
location of the original monuments. If the corner is lost,® other rules 
apply including involved engineering and surveying problems. 

3. Distances must be prorated to meet the original standard. If, 
from preserved points you can determine that the old surveyer used 
a chain which was 66.5 ft. long instead of 66.0 ft., you must adjust 
your measurements on this basis. 

4. In the majority of cases the lines are right as they exist on the 
ground, if from old occupation, and the error has developed in the 
attempt to describe them. Original monuments, or improvements 
based on them, and the vriginal intent, if establishable, are of prime 
importance. 

5. When descriptions are manifestly in error, look for these chances 
of error: distance read from wrong end of tape, as 61.2 feet instead 
of 31.8; error of one tape or chain length, (100 feet or 66 feet respec- 
tively); error of 10° in bearing; error in omitting degrees and using 
the minute figure for the degree figure, or vice versa; error in direc- 
tion of bearing, North West instead of South West, or a reversed 
bearing, North West instead of South East. On bearings determined 
by transit angles, occasionally the angle will be read on the wrong 
side of the 0, 10°, 20° marks, etc. If a logical error can be assumed, 
which will make the description close, or be consistent with itself, 
it will be acceptable. 

6. On conflicting descriptions which stem, respectively, from the 
East and West sides of a forty, you will generally find that an er- 
roneous assumption has been made by the scrivener that a forty is 
exactly 1320 feet square, which is not usually the case. 





61 An obliterated corner is one at whose point there are no remaining traces 
of the monument or its accessories, but shoes location has been perpetuated 
or the point for which may be recovered beyond reasonable doubt, os the acts 
and testimony of the interested landowners, competent surveyors, or other qual- 
ified local authorities or witnesses, or by some acceptable record evidence. Man- 
UAL OF INSTRUCTIONS FOR THE SURVEY OF THE PuBLIC LANDS OF THE UNITED 
Srates § 355 (U.S. Gov’t Printing Off. 1947). 

% A lost corner is a point of a survey whose position cannot be determined, 
beyond a reasonable doubt, either from traces of the original marks or from ac- 
ceptable evidence or testimony that bears upon the original position, and whose 
me bo be restored only by reference to one or more interdependent corners. 

. at § 360. 
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7. When conflicts or encroachments are not solvable, and there is 
an error which cannot be harmonized, causing an overlap, a chron- 
ological deed table is needed. Obviously a man cannot sell what he 
does not own, or has previously transferred, and if he conveys by 
description more than he actually has title to, the recourse of the 
ensuing owner is against his predecessor in chain of title, and not in 
trying to crowd his neighbor to make up the deficiency, which in 
turn would cause the neighbor to attempt the same process, and 
eventually disturb a well-established community. 

It not infrequently happens that a distance run on a plat map is 
actually greater or less than the distance marked and upon survey 
of the line the mistake shows up. Where one subdivides a plot of 
land and a deficiency or excess appears the question arises as to who 
is to bear the loss or take the excess. This is especially important in 
the case of frontage located on valuable urban property. The first 
case in Wisconsin® involved a case where the plaintiff owned the 
West 1% of the North West 14 of Section 2. The defendant was in 
possession of the land immediately to the West, being the East 4% 
of the North East 4 of Section 3. The action was to settle the boun- 
dary line between them. Both sections were fractional and therefore 
subject to the rule that the loss shall be thrown on the quarter- 
sections on the north. The deficiency in the quantity of land 
in each section arose from mistakes in the north and south lines. 
When the last quarter post was established the county surveyor 
apportioned the deficiency equally throughout each section so that 
each subdivision loses its proportionate share. This was held to be a 
proper ruling, and the court added: 


The whole length of the line between the ascertained corners 
varied from the length called for, and the intermediate monu- 
ment was lost. In such case it cannot be presumed that the var- 
iance arose from the defective survey of any part, but the conclu- 
sion must be, in the absence of circumstances showing the con- 
trary, that it arose from the imperfect measurement of the 
whole line, and the variance is distributed between the sev- 
eral subdivisions of such line in proportion to their respective 
lengths. 


Two short years later, in 1867, the owner of lot 19 in block 145 
in the Fourth Ward of the city of Milwaukee subdivided it into 


four lots and recorded a plat of the subdivision. The plat showed the 
block to be ninety-one feet long with lot one having a frontage of 





3 Jones v. Kimble, 19 Wis. 452 (1865). 
* Td. at 455. 
*% O’Brien v. McGrane, 27 Wis. 446, 447 (1871). 
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thirty-one feet and the other three lots having twenty frontage feet 
each. A later survey showed the block to be twenty-two inches short 
of ninety-one feet. The owner sold lot one to plaintiff and lot two to 
defendant. If lot one has a frontage of thirty-one feet, about twenty 
inches of the building on lot two stands thereon. If lots two, three 
and four have a frontage of twenty feet each, no part of it is now 
upon lot one. This is an action of ejectment to recover that part of 
lot one on which defendant’s building stands. 

The plaintiff contended that since he purchased first he ought to 
get the full thirty-one feet. Defendant answered by saying that lot 
one is to bear the whole deficiency so that the other lots get a full 
twenty feet. The court referred to Jones v. Kimball as settling the 
law in Wisconsin to the effect that: 

... any deficiency in the length of such line by actual measure- 

ment, . . . should be divided between its north and south parts 

in proportion to their respective lengths as indicated by the 
same survey. 


The court applied the rule in the Jones case and apportioned the 
deficiency in the frontage of the four lots in proportion to their 
respective fronts as indicated by the plat of such subdivision. The 
final mathematics gave lot one thirty feet four and one-half inches 
and the remaining lots nineteen and six-tenths feet each. This left 
defendant’s building thirteen and one-half inches on lot one. This 
significant paragraph was added by the court: 

We are also of the opinion that it is quite immaterial that the 
plaintiff was the first purchaser from Kneeland of a lot in such 
subdivision. The rule for locating the lines of the lots is, we think, 
to be applied without reference to the order of the several con- 
veyances of such lots.* 


8. Many borderline disputes are based on personal enmities and 
not on equities. Although not justified, it is quite a common practice 
for a court to feel that valuable time is being wasted on a matter of 
trifling economic value, and to arbitrarily make a compromise deci- 
sion rather than wade through a mass of technical evidence. Except 
in timber trespass cases, and valuable commercial or industrial prop- 
erties, the ultimate cost of trying a land dispute is usually far greater 
than the value of the land involved. 





® O’Brien v. McGrane, 27 Wis. 446, 448-449 (1871). 

7 Jd. at 449. Furthermore, when the te frontage of such lots is more 
than is called for by the plat, the excess must be divided among the several lots 
in proportion to their kOe frontages as indicated by the plat. Pereles v. 
Magoon, 78 Wis. 27, 46 N.W. 1047 (1890). 
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9. Do not be alarmed at trifling errors in describing old landmarks. 
An oak tree might be described as an “‘elm,’’ or an iron pipe be referred 
to as a forty corner, when actually it might be twenty feet from the 
true location. However, even if improperly described, it would still 
be the landmark which must be used in retracing old descriptions 
using that as a starting point. 

10. Overruns are usually prorated in proportion to the length of 
the lines, on the presumption that they are caused by an error in 
length of the old chain. However, this is not mandatory in all cases. 
Difficulty in measurement on one course, as for example on a steep, 
heavily wooded hill, might make that course the most presumptive 
of error. Some old surveyors had the reprehensible habit of comput- 
ing the closing course instead of running it, which would bring most 
of the cumulative errors in that one course. Many of the old land 
companies made plats on paper of a forty presumed to be 1320 ft. 
square, and measured out blocks from two sides only as they became 
salable, in which case the shortage or overrun would fall in the last 
blocks surveyed and sold. In this case, uniform prorating would not 
be acceptable. This is another instance where the original location 
of the lines, as staked, and the original intent will govern. Old deeds 
on adjacent properties sometimes furnish the clue. 

11. There is only one correct way to get the lines of a forty. Briefly, 
it is to run the N-S and E-W quarter lines straight across the sec- 
tion, connecting the opposite quarter corners, thus determining 
the center of the section and dividing the section into quarter- 
sections. The four sides of a quarter-section are then divided into 
equal parts, and lines run connecting the four median points, divid- 
ing the quarter-section into forties. This is the method prescribed 
by the United States Land Office, except in case of fractional forties, 
Government Lots, etc., where the United States field notes are used 
as the basis for laying out. This method, in the early days, was more 
honored in the breach than in the observance, and it was not uncom- 
mon for a surveyor to find one corner only, set up his compass, and 
run off a square 1320 feet on each side, which would be forty acres, 
rarely being identical with the correct boundaries of the tract which 
would be described. In such cases lines may have become established 
by adverse possession, which is a legal matter not technically within 
the province of the surveyor or the scrivener. 

This point of view may be objected to by many attorneys, but 
we believe that careful study of the points involved will justify the 
foregoing statements. There can be no hard and fast rule applicable 
to all disputed cases, and each must be judged on its individual 
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merits, following certain basic principles we have endeavored to out- 
line. So many times we make reference to a certain line as being 
“established’’ by a surveyor. We know of only a few ways in which a 
line may actually be established. These are: by Government Survey 
or Re-survey; by a plat of record; by instruments of record properly 
executed by adjoining property owners; and by decision of a court 
of record. The surveyor is in the position of an expert witness; he 
may locate or re-locate lines by virtue of his technical qualifications 
and experience. Except as to highway lines, properly recorded, and in 
some cases, section subdivision, the county surveyor in Wisconsin 
has no wider nor more authoritative powers than any other competent 
surveyor. 

We (both attorneys and surveyors) have a responsibility in trying 
to standardize procedures and promote legislation which will set up 
a capable standard of proficiency for both surveyors and scriveners. 
We cannot, at one fell swoop, correct the mass of imperfect descrip- 
tions now on the records, but we can, in time, develop statutory con- 
trols which will prevent further accumulation of these descriptions, 
and achieve good descriptions in place of bad ones, as future transfers 
develop. 

Some statutory standards are necessary. Statutory standards de- 
manding competence of surveyors and preparation of a survey sketch 
to be recorded with the deed will not raise the cost of obtaining a 
survey. It will add to the cost of the survey prepared by the in- 
competent, but the competent surveyors already prepare the sketch. 
The appendix contains an example of a typical survey sketch (map) 
and a proper description of the tract conveyed. A close reading of 
the description while tracing the route on the map will provide every- 
one with some experience in a difficult field. We can assure the reader 
that it is more profitable than it is entertaining. 


CoMPLETE DESCRIPTION OF PLotT x ON SuRvEY Map 


A tract of land one hundred (100) feet North and South by one 
hundred forty-four (144) feet East and West, located in the South 
one half (14) of the East one half (14) of the South West one quarter 
(14) of the South West one quarter (44) of the North West one 
quarter (14) of Section Four (4), Township Twenty-Seven North, 
(27 N), Range Nine West (9 W) more particularly described as 
follows: commencing at the West quarter-corner of said Section 4, 
27, 9, which point is marked by a two (2) inch iron pipe, thence 
North Eighty-Eight Degrees Thirty-Two Minutes East, (N 88° 32’ 
E), on the South line of said South West quarter of the North West 
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SURVEY MAP 
TRACT 100'X 144° IN S I/2-E I/2- SW-SW-NW-4-27-9 
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quarter, which line is also the center of Eddy Lane, a distance of 
Six Hundred Sixty and No-Tenths (660.0) feet at the intersection 
of the center line of Eddy Lane with the center line of Saturn Avenue; 
thence North on the center line of Saturn Avenue, Thirty-Three, 
(33) feet; thence South Eighty-Eight Degrees and Thirty-Two Min- 
utes West, (S 88° 32’ W), Thirty-Three (33) feet to an iron pipe 
which marks the intersection of the North line of Eddy Lane with 
the West line of Saturn Avenue when the latter shall be established 
as a sixty-six (66) foot street; thence North on the West line of 
Saturn Avenue aforesaid One Hundred Twenty and No-Tenths 
(120.0) feet to a one inch (1”) iron pipe which is the point of beginning 
of the description of the tract herein conveyed; thence North on the 
West line of Saturn Avenue aforesaid, One Hundred and No-Tenths, 
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(100.0) feet to a one (1) inch iron pipe; thence South Eighty-Eight 
Degrees and Thirty-Two Minutes West, (S 88° 32’ W), One Hundred 
Forty-Four and No-Tenths (144.0) feet to a one (1) inch iron pipe; 
thence South parallel to Saturn Avenue One Hundred and No-Tenths 
(100.0) feet to a one (1”) inch iron pipe; thence North Eighty-Eight 
Degrees and Thirty-Two Minutes East (N 88° 32’ W) parallel to 
Eddy Lane, One Hundred Forty-Four and No-Tenths (144.0) feet 
to the point of beginning, containing One-Third (14) Acre. 
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THE INSURER AS PARTY DEFENDANT 
IN AUTO ACCIDENT CASES 


Having established that a valid cause of action exists in favor of 
the injured party in an automobile accident, the attorney is still 
confronted with the question of the tortfeasor’s ability to pay a 
judgment rendered against him. Chances that the negligent driver 
is insured are good.' Therefore, the injured party can hope to collect 
his judgment from the insurance company up to the policy limit. 
Nevertheless, the obstacles in the path of final procurement of this 
fund may be an added inducement to settlement before recourse to 
the courts. 

Let us suppose that Dick is struck by Tom at an intersection and 
seriously injured. Tom is entirely at fault, having failed to heed the 
traffic signal and exceeded the speed limit. On investigation Dick’s 
attorney finds that Tom is a high school boy with no property besides 
his automobile. But Tom is insured against loss from legal liability 
imposed by reason of the operation, use or maintenance of his auto- 
mobile. Obviousiy Dick will not desire to incur the trouble and ex- 
pense of a law suit against Tom unless he can be reasonably certain 
of a recovery from Tom’s insurance company. 

This article will deal with some of the problems involved in suing 
an automobile casualty insurance company in Wisconsin and the 
four adjoining states of Illinois, Iowa, Minnesota and Michigan, with 
special emphasis on Dick’s right to join the insurance company in a 
suit against Tom. 


GENERAL BACKGROUND 


Since Tom’s insurance company and Dick are the two real parties 
in interest, it might seem most logical and expeditious for Dick to 
proceed immediately against the insurer or to join Tom and his 
insurer in the initial action. Unfortunately for Dick, the common- 





1 According to the Report of the Committee on Motor Vehicle Accidents, Vol. 
II, pt. I p. 6 (1952), published by the Wisconsin Legislative Council, 80% of 
vehicles involved in motor vehicle accidents in Wisconsin are covered by liability 
insurance. Since Illinois, Iowa, Minnesota and Michigan also have some form of 
safety financial responsibility law, this figure is Darna oy! a good estimate of the 
percentage of insured vehicles involved in accidents in those states also. Ex 
rience has shown that a financial responsibility law greatly increases the number 
of insured vehicles in a state having such a law. 
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law rule that actions in tort and contract cannot be joined? dies hard 
in the area of insurance litigation. 

An example of a typical modern joinder statute is found in a 1933 
Illinois statute.* It permits joinder as defendant: 


Any person . . . who, either jointly, severally or in the alter- 
native, is alleged to have or claim an interest in the controversy, 
or in any part thereof, . . . or whom it is necessary to make a party 
for the complete determination or settlement of any question 
involved therein, or against whom a liability is asserted either 
jointly, severally or in the alternative arising out of the same 
transaction or series of transactions, regardless of the number 
of causes of action joined.‘ 


Automobile liability insurance companies ordinarily contract to 
defend policyholders. Furthermore, a complete determination of who, 
if anyone, is liable to the injured party cannot be made until both the 
insured’s liability for the tort and the insurer’s liability under its 
policy have been established. Nevertheless, Illinois, along with Iowa, 
Minnesota and Michigan, generally holds that these joinder statutes 
do not apply to auto accident cases. Wisconsin also followed this 
rule until 1925.5 

The reason for denial of joinder under such statutes has been said 
to be that it is not a sufficient reason for joining a person as defendant 
that an adjudication of the case at bar may determine points of law 
adverse to his interest in future litigation.* But the Wisconsin Su- 
preme Court in Bergstein v. Popkin’ probably expressed the more 
basic reason, when it said: 


Whether or not it is an indictment of our jury system, it is a 
fact recognized by every one that the purpose of making the 
insurance company a party defendant is to increase the award 
of damages made against the insured.*® 


2 a v. Smith, 197 Iowa 388, 197 N.W. 316 (1924). This early approach to 
pon ra question is discussed in 7 A. L. R. 1003 (1920). The rule has also been 
applied to parties whose relation is merely fo , such as an underwriter or 
guarantor. 67 C.J.S., Parties § 45 (1950). 

ILL. ANNoT. STAT. . 110 § 148 (1952). 

‘Inu. Annor. Stat. c. 110 § 148 (1952). Similar statutes are found in Wis. 
Srat. § 260.11 (1) (1951); II Iowa Cope R.C.P. 28 (1950); 4 Micu. C.L. § 608.1 
(1948); 2 Minn. Stat. § 544.27 (1949). 

* For an excellent f otieyh of the history of the Wisconsin joinder laws see 
Lite. 7 Joinder o, Brn xg and Insurer as Parties Defendant, 22 Marq. 

EV. 75 (1938) and McKenna, Joining the Insurer and Insured in Automobile 
Cases, 17 Mara. L. Rev. 114 (1933 

* 67 C.J. S., Ag § 37 (b) Oey. 

7 202 Wis. 625, 233 N.W. 572 (1930). 

© Bergetein ¥. Popkin, 202 Wis. 625, 633, 233 N.W. 572, 575 (1930). See also 
McKenna, supra note 5, at 114; 67 C.J. 8., "Parties § 33 (1950); ecor v. Home 
Indemnity Company, 234 Wis 407, 201 'N.W. 313 (1940); Edwards v. Hill- 
Thomas Lime & Cement Co., 378 Iil. 180, 37 N.E.2d 801 (1942); Holman v. 
Cole, 242 Mich. 402, 218 N.W. 795 (1928). 
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Courts recognize that it is common knowledge that automobile 
owners carry insurance and that the insurer defends automobile tort 
suits against the policyholder. Wigmore points out that reckless 
verdicts will merely increase insurance rates and jurors, who also 
possess automobiles, will soon become educated to this fact.!° Yet, 
the majority rule is still against joinder of the insurance company 
with the tortfeasor and Dick will soon find himself face to face with 
this problem if he ventures into the neighboring states. 

Prior to 1925, Wisconsin, Illinois and Iowa also held that the in- 
surer could not be sued on an indemnity policy until the insured 
had actually paid in money the judgment rendered against him. In 
this regard a brief resumé of the evolution of the automobile insurance 
policy will aid in understanding the rules of the various states con- 
cerning auto accident suits involving an insurance company. 


The Policies 


There are two basic types of insurance: (1) indemnity policies, 
which insure against loss actually sustained by the assured and (2) 
liability policies, which insure against the risk of liability for loss." 

Most of the early auto accident policies were contracts insuring 
against legal liability.'? Although these policies professed to be “‘in- 
demnity’”’ contracts, they also provided for settlement or control of 
litigation by the insurer, and the courts were prone to regard them 
as liability contracts, binding upon the insurer as soon as judgment 
was obtained against the insured.* 

The next development in automobile insurance was a policy in- 
suring ‘‘against ‘loss from liability imposed by law upon the assured 
from damages on account of bodily injuries, or death . . . .’ ’’* These 





® Wheeler v. Rudek, 397 Ill. 438, 74 N.E.2d 601 (1947). 

102 WiaMorE, EvipENCE § 282 a (3d ed. 1940). “Several reasons combine to 
make this view a more acceptable one; ... (1) . . . every party in a trial—and the 
jurors also—are entitled to know who is his opponent, and therefore the fact 
that a person not of record is defending or suing, or is retaining counsel, is always 
material, . . . (2) liability insurance is made compulsory in many States and for 
certain classes of liability; hence, in such cases the fact of insurance is notorious 
under the law. (3) . . . the general prevalence of liability-insurance for auto- 
mobile injuries, is known to the jurors; ... (4) . . . the enforcement of a rule for- 
bidding reference to insurance except when material and unavoidable, leads to 
constant evasion and quibbling, and thus to new trials for technical errors; . . .”’ 

11 See Note, 7 Wis. L. Rev. 182 (1932). 

12 32 Inu. L. Rev. 251 (1937). 

18 Stephens v. Pennsylvania Casualty Company, 135 Mich. 189, 97 N.W. 686 
(1903); “The indemnity hereby provided for shall not be payable until the loss 
or damage has been adjusted and settled by the company .. .’’; Anoka Lumber 
Company v. Fidelity and Casualty Company, 63 Minn. 286, 65 N.W. 353 (1895). 

4 West Riverside Coal Company v. Maryland Casualty Company, 155 Iowa 
161, 135 N.W. 414 (1912). 
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were generally construed as liability policies, the obligation of the 
insurer being fixed when the accident. occurred and the loss being 
determined when judgment was entered against the assured.” 

Finally the ‘‘no action’’ clause was created. This provision barred 
suit on the policy until loss had actually been sustained by the as- 
sured by reason of “‘payment in money (a) of a final judgment ren- 
dered after a trial in a suit against the assured; (b) of the expenses . . . 
incurred by the assured in the defense of a suit against the assured.’’® 
This clause was so effective in preventing action against the company 
that it soon became evident that the injured party was to be left 
without any relief in cases where the assured was bankrupt or in- 
solvent.” 

Minnesota, Michigan—W aiver and Estoppel 


As a result of this injustice, Minnesota and Michigan invoked the 
doctrine of estoppel or waiver where the insurer assumed control of 
the suit against the assured, even when the policy contained a “ 
action’’ clause. Thus a “‘no action’’ until payment liability policy 
was changed into a straight liability policy if the insurer by its ac- 
tions had misled the assured to rely on its ultimate assumption of the 
judgment costs. 

Patterson v. Adan,"* a leading case for the minority view, illustrates 
the application of waiver and estoppel in Minnesota. In this case 
judgment had been entered against the assured in the original action. 
By its policy the Philadelphia Casualty Company agreed to indemnify 
Adan against loss by reason of liability imposed by law for damages 
on account of bodily injury or death by reason of the maintenance 
of his automobile. The policy also provided for defense by the com- 
pany and contained a “‘no action’’ until payment clause. 

Having assumed exclusive control of the action, the company 
refused to post a supersedeas bond, as Adan was thought to be in- 
solvent. Adan subsequently disappeared and garnishment proceed- 
ings were instituted against the insurer. The trial court discharged 
the garnishee but the supreme court found that: 

4 Nolan v. Illinois Automobile Insurance Exchange, 219 IIl. Ape. 531 (1920); 
Barney v. Preferred Automobile Insurance Exchange, 240 Mich. 199, 215 N 
372 (1927); Oehme v. Johnson, 181 Minn. 138, 231 NW. 817 (1930), pat wad 
in 81 A.L.R. 1308 (1932). But see 45 C.J.S., Insurance § 930 (1946). 

% Kipkey v. Casualty Association, 255 Mich. 410-411, 238 N.W. 239 


ey Elliott v. Indemnity Insurance Canpune, 201 Wis. 445, 230 N.W. 87 
1930 





117 Glatz v. General Accident, Fire and Life Assurance Corporation, 175 Wis. 


42, 183 N.W. 683 (1921); Illinois Tunnel Company v. General Accident Fire and 
Life Insurance Company, 219 Ill. App. 251 (1920); Cushman v. Carbondale Fuel 
Company, 122 Iowa 656, 98 N.W. 509 (1904). 

18119 Minn. 308, 138 N.W. 281 (1912). 
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By undertaking the defense the company elected to treat plain- 
tiff’s cause of action, if he had any, as covered by its contract; 
and when it substituted itself and its judgment for that of the 
defendant, both plaintiff and defendant have a right to insist 
that the final judgment establishes the liability and debt of the 
company to the assured.’® 


As to the “‘no action’’ clause, the court said: 


We think a proper construction of the provision is that no suit 
will lie against the company, in cases where the company declined 
to take the defense, unless the assured actually litigated and 
paid the claim.”° 


The rule that the “‘no action’’ till payment clause does not operate 
when the insurer assumes exclusive defense was invoked by the 
Minnesota court as late as 1948.74 

Under the Michigan rule a “‘no action’’ till payment clause is 
apparently completely ineffective. In Griffin v. General Casualty & 
Surety Company” the Michigan court followed the Paterson rule be- 
cause it found that an indemnity policy which provided for defense 
of an action by the insurer was ambiguous. The policy in the Griffin 
Case did not contain a “‘no action’’ clause. The presence of such a 
clause did not alter the court’s stand in subsequent cases.”* 

If the insurer breaches its contract to defend in Michigan, the ‘‘no 
action’’ clause will nevertheless be ineffective.** This is the majority 
rule; but in following it, the Michigan court seems to reach the par- 
adoxical conclusion that a “‘no action’’ till payment clause is of no 
significance at all. 

Although the ‘‘no action’’ until payment clause has been largely 
superseded by the “no action’’ until judgment clause,™ vestiges of 
the rule that by defense of the action against the insured the insurer 
is estopped to enforce the former type provision are seen in the rule 





19119 Minn. 308, 313, 1388 N.W. 281, 283 (1912). 

20 Jd. at 314, 138 N.W. at 284. 

21 Nikkari v. Jackson, 226 Minn. 393, 33 N.W.2d 36 (1948). For other cases 
applying this doctrine see Trandum v. Trandum, 187 Minn. 327, 245 N.W. 380 
(1932); Peterson v. Maloney, 181 Minn. 437, 232 N.W. 790 (1930); Mabhr v. 
Maryland Casualty Company, 132 Minn. 336, 156 N.W. 668 (1916). 

32 231 Mich. 642, 204 N.W. 727 (1925). See also Hoffman v. Professional 
Underwriters, 259 Mich. 633, 244 N.W. 184 (1932); Barney v. Preferred Auto- 
mobile Insurance Exchange, 240 Mich. 199, 215 N.W. 372 (1927). But see Ruddock 
v. Detroit Life Insurance Company, 209 Mich. 638, 177 N.W. 242 (1920). 

% Rogers v. Youngs, 256 Mich. 213, 239 N.W. 511 (1931); Kipkey v. Casualty 
Association, 255 Mich. 408, 238 N.W. 239 (1931). The case is noted in 30 Micu. 
L. Rev. 627 (1932). 

( % Kidd v. Minnesota Atlantic Transit Company, 261 Mich. 31, 245 N.W. 561 
1932). 
% See infra, note 83. 
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that where the insurer assumes defense without reservation of policy 
defenses it is estopped to deny coverage.” 


Insolvency Statutes 


Starting in Wisconsin in 1925, statutes were passed in all five 
states permitting the injured party to proceed directly against the 
insurance company as soon as a final judgment against the assured 
was executed and returned unsatisfied. 

Section 204.30 of the 1925 statutes,?” is typical of laws enacted in 
Iowa, Illinois, Minnesota and Michigan during the next 12 years.” 
This statute is taken practically verbatim from New York.” 


204.30 (1). . . No policy of insurance against loss! or damage 
resulting from accident . . . caused by any vehicle . . . for which 
loss or damage the person insured is liable, shall be issued or 
delivered in this state, unless there shall be contained within 
such policy a provision that the insolvency or bankruptcy of 
the . . . insured shall not release the insurance carrier from pay- 
ment of damages . . . and stating that in case execution against 
the insured is returned unsatisfied . . . then an action may be 
maintained by the injured person or his or her personal repre- 
sentative against such corporation for the amount of the judg- 
ment in said action not exceeding the amount of the policy. 


Originally the Illinois statute allowed suit any time after final 
judgment, but this was changed in 1937*° to conform to the earlier 


* ay Oe Hankins, 106 F. Supp. 43 (E.D. Ill. 1952); Norwich Union In- 
demnity Company v. Haas, 179 F. 2d 827 (7th Cir. 1950); Pouwels v. Cheese 
Makers Mutual Casualty Company, 255 Wis. 101, 37 N.W.2d 869 (1949); Hickey 
v. Wisconsin Mutual Insurance Company, 238 Wis. 433, 300 N.W. 364 (1941); 
Venz v. State Automobile Insurance Asscciation, 217 Iowa 662, 251 N.W. 27 
(1933); Beals v. Central Mutual Automobile Insurance Company, 269 Mich. 
477, 257 N.W. 868 (1934); Peters v. Sturmer, 263 Mich. 494, 248 N.W. 875 
1933); Nikkari v. Jackson, 226 Minn. 393, 33 N.W.2d 36 (1948); Simons v. 

wan, 217 Minn. 317, 14 N.W.2d 356 (1944); Oehme v. Johnson, 181 Minn. 
138, 231 N.W. 817 (1930); Powers v. Wilson, 139 Minn. 309, 166 N.W. 401 (1918). 

Where there is no joinder, Wisconsin does not invoke estoppel, as a —— 
P< tn the insured is not res judicata of the issues between insurer and insured. 
aa v. Western Casualty & Surety Company, 260 Wis. 34, 49 N.W.2d 911 

But see, Hill v. Standard Mutual Casualty Comeey 110 F. 2d 1001 (7th Cir. 
1940); Hoffman v. Labutzke, 233 Wis. 365, 289 N.W. 652 (1940); Watkins v. 
Watkins, 210 Wis. 606, 245 N.W. 695 (1932); McCann v. Iowa Mutual Liability 
Insurance Company, 231 Iowa 509, 1 N.W.2d 682 (1942); Brogdon v. American 
Automobile Insurance Company, 290 Mich. 130, 287 N.W. 406 (1939); Kidd v. 
Minnesota Atlantic Transit Company, 261 Mich. 31, 245 N.W. 561 (1932); Oak- 
— Company v. American Fidelity Company, 190 Mich. 74, 155 N.W. 729 

37 Wis. Laws 1925, c. 372. 

** Til. Laws 1933 § 1 p. 647; I Iowa Cope § 8940 (1931); Mich. Laws 1929 Act 
154, P 381; Minn. Laws 1937, c. 183 § 1. 

# N.Y. Laws 1917, c. 524, amended by Laws. 1920, c. 563; Laws 1923, c. 434 
§ 10; Laws 1924, c. 639. 

*° Til. Laws 1937, p. 696 § 388. 





See ee os 





a ald cay 














WISCONSIN LAW REVIEW [Vol. 1953 





694 


laws of the other states, requiring return of an unsatisfied execution. 
The Iowa statute prohibited “‘no action’’ until payment clauses but 
this was dropped in 1935.4 

Apparently the statutes had no effect on the Minnesota and Mich- 
igan rules of waiver and estoppel where the insurer defends. 

Few indemnity-type policies containing ‘‘no action’’ until payment 
clause are currently issued in any of the five states. When such 
policies are issued, they ordinarily contain provisions incorporating 
the statutory provisions for insolvency or bankruptcy.*? Under these 
policies the insurer is not bound to pay the claim until the insured 
has satisfied the judgment, except in the case of insolvency. 

Liability policies have almost entirely replaced the older forms of 
automobile insurance. However, most so-called liability policies con- 
tain a modified form of “no action’’ clause prohibiting action on the 
policy until the amount of the assured’s liability is definitely deter- 
mined by a final judgment entered in a suit against the assured or a 
settlement with the written consent of the company.* If the policy 
is of this type, the assured is not bound to pay the judgment and the 
insurer is liable when final judgment is entered except where policy 
defenses exist and have not been waived.* 


Absolute Liability of the Insurer 


The insolvency statutes, of course, did not answer the question of 
whether the insurer could waive or be estopped from raising other 
defenses under the policy, such as prompt notice, cooperation by the 
assured in defending suits, fraud or misrepresentation in reporting 
accidents or procuring the policy and in denying coverage by the 





31 Towa Cope § 9024-gl (1935); now I Iowa Cope § 516.1 (1950). 

* Indemnity policies are construed as liability policies where the insured is 
insolvent or ake t. Trust Company v. Iroquois Automobile Insurance Under- 
writers, Inc., 285 tL App. 317, 2 N.E.2d 338 (1936); Schmid v. Automobile 
Underwriters, Inc., 215 Iowa 170, 244 N.W. 729 (1932); 3 Mic. C.L. § 522.33 
(1948); 1 Minn. Star. § 60.51 (1949). 

33 Hill v. Standard Mutual Casualty Company, 110 F.2d 1001 (7th Cir. 1940); 
Hunt v. Dollar, 224 Wis. 48, 271 N.W. 405 (1937); McCann v. Iowa Mutual 
Liability Insurance Company, 231 Iowa 509, 1 N.W.2d 682 (1942); Duval v. 
Aetna Casualty and Suret Company, 304 Mich. 397, 8 N.W.2d 112 (1943); 
Kramarczyk v. Jontz, 282 Mich. 208, 275 N.W. 822 (1937); Eckert v. Joice, 152 
Minn. 440, 189 N.W. 125 (1922). 

% Wherever “no action” clauses are referred to in subsequent sections of this 
article, the ‘‘no action’’ until judgment clause is meant unless otherwise indicated. 

Once the insurer is notified of an accident, it should not be allowed to escape 
liability by negotiating a release with the insured. Flanagan v. Harder, 270 
Mich. 288, 258 N.W. 633 (1935), where court set aside a fraudulent release and 
allowed reformation of the policy; Iden v. Huber, 259 Mich. 3, 242 N.W. 818 
(1932), release voided on ground of fraudulent conveyance as to future creditor. 
But see Kinman v. Fidelity and Casualty Company, 107 Ill. App. 406 (1903). 
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policy of the particular accident involved. No otal to deal with 
these problems has been made here. 

Unless the insured is negligent there is no liability on the part of 
the insurer. Furthermore, barring statutory provisions and waiver 
or estoppel by the conduct of the insurer, there is no liability where 
the insured has breached policy provisions or the accident in ques- 
tion is not covered by the policy. In general, the rights of the injured 
third party are still those provided by the insurance contract. 

Conflict of laws problems are not so numerous in the state courts 
on the question of joinder of the insurer as might be expected. Be- 
cause of the complete lack of uniformity, the question will be dealt 
with by individual states in the succeeding sections of this article. 

Now let us follow our friend Dick as he attempts to bring his 
action against Tom and Tom’s insurance Company in Wisconsin, 
Illinois, lowa, Minnesota and Michigan. 


RIGHT OF JOINDER BY STATES 


WISCONSIN: 


Under Section 260.11 of the Wisconsin Statutes, Dick may pro- 
ceed against Tom and Tom’s insurance company jointly or against 
the insurer alone. 

Subsection (1) provides in part: 


Section 260.11 Who as defendants. (1). . . . In any action for 
damages caused by the negligent operation, management or 
control of a motor vehicle, any insurer of motor vehicles, which 
has an interest in the outcome of such controversy adverse to 
the plaintiff or of any of the parties to such controversy, or 
which by its policy of insurance assumes or reserves the right 
to control the prosecution, defense or settlement of the claim 
or action of the plaintiff or any of the parties to such claim or 
action, or which by its policy agrees to prosecute or defend the 
action brought by the plaintiff . . . or agrees to pay the costs of 
such litigation, is by this section made a proper party defendant 
in any action brought by plaintiff on account of any claim 
against the insured.* 


The statute* also provides for motion by a defendant for joining 
the insured or any other party to determine by cross-action the ques- 
tion of the insurer’s liability in case judgment is rendered against 





* The purposes of this statute have been said to be: (1) speed in litigation, (2) 
prevention of multiplicity of actions, (3) diminished costs and (4) pro ibition of 
useless quibble over form. 

%* Wis. Strat. § 260.11 (2) (1951). 
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the insured. The trial court is authorized to direct a separate trial 
of the issues between the plaintiff and the insured and the issues of 
the insurer’s liability to the insured under its policy. 

Prior to 1925 Dick could not have joined Tom’s insurer on a vol- 
untary insurance policy. In that year the legislature enacted Section 
85.25*7 which required the following provision to be contained in all 
auto liability policies: 

That the insurer shall be liable to the persons entitled to recover 

for the death of any person, or for injury to person or property, 

caused by the negligent operation, maintenance, use or defec- 
tive construction of the vehicle described therein, such liability 
not to exceed the amount named in said bond or policy. 


The section was upheld as constitutional in Ducommun v. Inier- 
State Exchange® by the Wisconsin court and in Biller v. Meyer* by 
the federal circuit court. 

What the intent of the legislature was in passing the statute was 
a question which seriously troubled the Wisconsin court. In view of 
Section 204.30,“1 passed at the same session, a construction that 
Section 85.25 gave the injured person the right to sue the insurer 
after judgment against a bankrupt insured would not be justified. 
In the Ducommun Case the court allowed the injured party to join 
the insurer on a policy which did not contain a “‘no action’’ clause. 
However, the court on rehearing treated the policy as one of in- 
demnity and it was thought that Section 85.25 allowed joinder ir- 
respective of the type of policy involved. 

Then in the case of Morgan v. Hunt* the court reversed its position 
and completely emasculated the statute by holding that a ‘‘no action’’ 
until judgment clause was valid. Such clauses were interpreted by 
the court not to limit liability but to postpone enforcement against 
the insurer. 

Evidently dissatisfied with the court’s interpretation of Section 
85.25, the legislature in 1929 renumbered Section 85.93 and amended 
it to read: 

That the insurer shall be liable to the persons entitled to recover 

for the death of any person, or for injury to person or property, 

trrespective of whether such liability be in praesenti or contingent 
and to become fixed or certain by final. judgment against the in- 
sured,...* 

37 Wis. Laws 1925, c. yon 

38 Wis. Stat. § 85.25 (1925). 

39 193 Wis. 179, 212 N.W. 289 (1927). 

40 33 F. 2d 440 ‘(7th Cir. 1929). 

“| Wis. Laws 1925, c. 372. 


4 196 Wis. 298, 220 N. W. 224 (1928). 
“ Wis. Laws 1929, c. 467. 
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Bergstein v. Popkin,“ the first case arising under this statute, was 
decided by the court on the same basis as the Morgan Case. Since 
the 1929 legislature had rejected an act expressly dealing with ‘‘parties 
defendant,’’ the court found that Section 85.93 did not clearly express 
an intent to allow joinder of the insurer. 

Thus in 1931, when the legislature enacted Section 260.11, the 
right of joinder or direct action against an insurer by an injured 
plaintiff stood as follows: 

(1) Where the policy contained a “‘no action”’ until judgment clause 
the injured plaintiff could not sue the insurer until a judgment against 
the insured was had.* 

(2) If the policy contained a “no action’? by the assured until 
judgment clause, joinder or direct suit was permitted in the original 
action.” 

(3) In the absence of an express ‘‘no action’’ clause, the insurer 
was a proper party defendant.” 

Lang v. Baumann** was the first case in which the Wisconsin 
court considered the effect of 260.11 on the right to join an auto 
liability insurer under a policy containing the “‘no action’’ till judg- 
ment clause. No further doubt was entertained as to the legislative 
intent to allow joinder of a motor vehicle insurer in all cases. 

Recognizing the sweeping effect of this section, the court said: 


We entertain no doubt that the legislative intent was to change 
the doctrine of the Morgan and Bergstein Cases. If there is any 
basis for doubt, it is dissipated by the provisions of sub. (2) of 
sec. 260.11, which provides in detail for the situation created 
when 4 insurer who has been joined has a cross-issue with the 
insured.‘ 


Thus, under Section 260.11 (1), only the second and third types 
of policies named above can now be issued in Wisconsin. What the 
effect of Section 85.93 can be, in view of Section 260.11, is not clear; 
but it is still on the statute books and is often cited in cases involving 
conflict of laws. 

Decisions of the Wisconsin court prior to Section 260.11 (1) in- 





“ 202 Wis. 625, 233 N.W. 572 (1930). 

“ Morgan v. Hunt, 196 Wis. 298, 220 N.W. 224 (1928); Bergstein v. Popkin, 
202 Wis. 625, 233 N.W. 572 (1930). 

“ Suschnick v. Underwriters Casualty Company, 211 Wis. 474, 248 N.W. 77 
(1933); Heinzen v. Underwriters Casualty Company, 208 Wis. 512, 243 N.W. 
448 (1932); Elliott v. Indemnity Insurance Company, 201 Wis. 445, 230 N.W. 87 
(1930); Christiansen v. Schenkenberg, 200 Wis. 581, 229 N.W. 62 (1930). 


*’ Burkhart v. Burkhart, 200 Wis. 628, 229 N.W. 34 (1930). 
8 213 Wis. 258, 251 N.W. 461 (1933). 
Id. at 267, 251 N.W. at 464. 
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dicate that its scope is broad enough to cover public liability insurers®° 
as well as private voluntary insurers." 

The section expressly makes the insurer a ‘‘proper’’ party defend- 
ant. Whether the insurer is a necessary party defendant has not been 
specifically decided by the court. 

In Hickey v. Wisconsin Mutual Insurance Company,® the insurer 
was not joined in the original action because it was litigated in 
Minnesota. A more recent case, Calhoun v. Western Casualty & Surety 
Company,® did not raise the issue, although the insurer was not 
joined in the original action. Since the court held in the latter case 
that the insurer was not estopped to assert policy defenses although 
it had defended the insured, it seems unlikely that any attorney 
would seek a judgment against the insured alone. 

If Dick does not wish to join Tom in an action against Tom’s 
insurance company, he may proceed directly against the insurer. In 
line with earlier decisions under Sections 85.25 and 85.93, the court 
held in Oertel v. Williams™ that under Section 260.11 (1) the insurer 
may be sued directly without joining the insured. Although the in- 
sured was joined in this case, he was a resident of Pennsylvania and 
was not served notice of the trial and did not appear at the proceed- 
ings. The same result was reached in Lasecki v. Kabara® where the 
insured had been killed in the accident in question.™ 

When Dick does not seek any relief against Tom, the Wisconsin 
court holds that he is not a proper party to an action against the 
insurance company for damages resulting from Dick’s injury. In 





6° Joinder of insurer under Wis. Laws 1915, c. 546, now Wis. Start. § 194.41 
(1951) allowed in Ehlers v. Automobile Liability Company, 166 Wis. 185, 164 
N.W. 845 (1917) and White v. Kane, 179 Wis. 478, 192 N.W. 57 (1923). But see 
Polzin v. Wachtl, 209 Wis. 289, 245 N.W. 184 (1932). 

5 If the vehicle is municipally-owned, a problem may arise because of govern- 
mental immunity. In Pohland v. Sheboygan, 251 Wis. 20, 27 N.W.2d 736 (1947), 
the Wisconsin court held that the common-law rule of municipal non-liability 
for negligence applies even where the municipality is authorized to procure in- 
surance, this insurance merely indemnifying the governmental unit from negligent 
acts of employees and expenses of defending groundless suits. 

Since the insurer’s liability is contingent on the liability of the tortfeasor, 
there could be no recovery from the governmental unit or the insurer even when 
the insurer agrees to waive this defense. In this situation the proper course seems 
to be an action against the negligent employee. Schulte v. Hartford Accident and 
Indemnity Company, 102 F. Sere. 681 (D. Minn. 1951). 

Michigan provides by statute that governmental immunity will not be a 
defense to actions brought against the state or any political subdivision thereof 
for damages resulting from the negligent operation of a motor vehicle by a state 
or other governmental employee. 4 Micu. C.L. §§ 691.151, 691.141 (1948). 

52 238 Wis. 433, 300 N.W. 364 (1941). 

53 260 Wis. 34, 49 N.W.2d 911 (1951). 

54214 Wis. 68, 251 N.W. 465 (1933). 

55 235 Wis. 645, 294 N.W. 33 (1940). 

5% See also State ex rel. Jackson v. Leicht, 231 Wis. 178, 285 N.W. 335 (1939). 
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Locke v. General Accident Fidelity and Guaranty Corporation™ the 
insured was not joined. A request by the company to call him as an 
adverse witness was denied by the court on the ground that he was 
neither a necessary nor proper party defendant. 

Attention should be called to the fact that a case of Dick v. Wis- 
consin Insurance Company does not become a courtroom contest 
between unfortunate Dick and wealthy-but-reluctant insurance 
corporation. Admittedly the jury will be aware that the insurer is a 
party in interest whether or not the insured is joined. Counsel for 
the plaintiff will not be given complete license to make prejudicial 
references to the insurer, however. 

In Doepke v. Reimer®* the Commercial Casualty Company was 
joined in a suit by an elderly woman against the driver whose auto 
had struck her at a crossing. An out-of-state witness was interrogated 
as follows: 4 


Q. You were asked to come down by Mr. Reimer’s lawyers, by 

the adjusters for the insurance company, weren’t you? 

Q. But you didn’t come down on a visit this time? You came 

down because they wanted you to testify in this case? 

Q. Your expenses while down here are being paid by the com- 

pany? 

On appeal the Wisconsin court said that in view of the fact that 
the jury evidently knew that the casualty company was joined and 
interested in the controversy and that the witness had not been 
frank and candid, the questions were not improper. 

But the court gave this warning: 


It is not to be understood, however, that because an insurer is 
made a party defendant, witnesses testifying on behalf of the 
insured defendant may be asked questions containing invidious 
insinuations against his insurer, or that the plaintiff’s counsel 
in such a situation may consider himself licensed to ask ques- 
tions solely for the purpose of playing up to the jury and un- 
duly emphasizing the fact that the defendant is insured.®° 


Arguments to the jury may not include references to the insurance 
company designed solely as an appeal to passion and emotion." In 
Pecor v. Home Indemnity Company,” a verdict of $9,523.15 was 





57 227 Wis. 489, 279 N.W. 55 (1938). 
58 217 Wis. 49, 258 N.W. 345 (1935). 
59 Td. at 54, 258 N.W. at 347. 
6° Td. at 55, 258 N.W. at 347. 
asa v. Underwriters Casualty Company, 206 Wis. 447, 240 N.W. 199 
6 234 Wis. 407, 291 N.W. 313 (1940). 
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reversed because it appeared that the jury had been influenced by 
prejudicial references to the interest of the insurer to award excessive 


damages. 
Declaratory Judgments 


Although joinder of the insurer with the insured is not mandatory 
under the Wisconsin statute, the insurer will not be allowed a short- 
cut to establishing its liability under a policy by obtaining a declar- 
atory judgment. In the 1941 case of New Amsterdam Casualty Com- 
pany v. Simpson,* the Wisconsin Court held that a declaratory 
judgment will not be granted to the insurer on its liability under an 
automobile liability policy because this is merely an attempt to 
isolate one defense and try it in advance. The result would be separate 
trials of issues bearing on the same cause of action, which is contrary 
to the legislative policy expressed in Sections 85.93 and 260.11. 

This same objection would seem to apply to a motion for declara- 
tory judgment by Dick to determine the liability of Tom’s insurer 
before a trial to establish Tom’s negligence. 


ILLINOIS: 


Neither joinder nor direct suit against Tom’s insurer is permitted 
in Illinois until judgment against Tom is obtained. The basis of the 
rule seems to be found in the ‘‘no action’’ clause contained in most 
policies of automobile insurance written in this state.“ 

In United States Fidelity & Guaranty Company v. Maryland Cas- 
ualty Company,* which considered joinder on an employer’s liability 
insurance policy, the Illinois Court of Appeals maintained that no 
action could be brought by a third party on an indemnity contract 
because there was no privity of contract between the third party and 
the insurer. 

No cases in which the injured party has attempted to join an 
Illinois insurer have been found. One writer® cites Roberts v. Central 
Mutual Insurance Company," as authority for the proposition that 
the “‘no action’’ clause prevents joinder in that state. No real ques- 
tion of joinder was presented in the Roberts case, however, as the 
plaintiff had already procured a judgment against the tortfeasor. 
The contract in question was an indemnity bond issued pursuant to 
Illinois Bar Statutes 1935, c. 95a P 44, providing that: 


$3 238 Wis. 550, 300 N.W. 367 (1941). 
* Appleman, supra note 5. 
199 Ill. App. 438 (1913). 
bed © Appleman supra note 5, at 79. This writer believes the ordinary “no action” 
clause makes discussion of other reasons for denial of joinder unnecessary. 
67 285 Ill. App. 408, 2 N.E.2d 132 (1936). 
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Each of said bonds shall be conditioned that the owner of said 
motor vehicle . . . will pay all final judgments recovered against 
such owner for any injury to or death of any person resulting 
from the negligence of such owner or his agent, in the operation 
of such motor vehicle. . . .* 


The court of appeals held that a final judgment under the statute 
was one which the parties no longer had the right to have reviewed. 
Although the policy contained a ‘‘no action’’ clause, it was evidently 
unnecessary as the insurer’s liability does not accrue under the statute 
until final judgment against the assured. 

Interpreting a liability policy providing for recovery when the 
‘“‘assured’s liability is rendered fixed and certain,’’ the same court in 
Maringer v. Bankers Indemnity Insurance Company® held that the 
indebtedness became fixed and certain when judgment was entered 
in the negligence action. 

As pointed out above, the original insolvency act’® provided that 
all policies of accident and casualty insurance contain a provision 
that the liability of the insurer could be enforced at any time after 
the rendition of final judgment against the insured. 

A “no action’’ until payment clause was held invalid under this 
statute in Trust Company v. Iroquois Automobile Insurance Under- 
writers, Inc.”: Final judgment against the insured had been recovered, 
but he was unable to pay, being insolvent. The “‘no action’’ clause 
provided that no action would lie on the policy unless brought within 
12 months after loss was actually sustained and paid in money by the 
assured. Under the statute the court held that the provision was 
void and that action would lie against the insurer as soon as the 
final judgment fixed the amount of the insured’s loss. This decision 
was in line with the court’s earlier construction of automobile in- 
surance policies.”? 

Illustrative of the court’s rationale in construing liability policies 
as not requiring payment by the assured is the statement by the 
Illinois Supreme Court in Ravenswood Hospital v. Maryland Casualty 


Company :™ 


When Mrs. Appel was injured the liability was incurred and 


when the court entered judgment against it [the insured] the 
loss on account of such liability was sustained. . . . True, the 





68 Now Inu. ANNor. Start. c. 73 § 1000 (1952). 

# 288 Ill. App. 620, 6 N.E.2d 306 (1937). 

70 Til. Laws 1933, p. 647 § 1; Inu. State Bar Srats. c. 73 P 466 (1) (1935). 
7 285 Ill. App. 317, 2 N.E.2d 338 (1936). 

7 Nolan v. Illinois Automobile Insurance Exchange, 219 Ill. App. 531 (1920). 
73 280 Ill. 103, 117 N.E. 485 (1917). 
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loss had not been paid, but it had been definitely ascertained 
and fixed, and if no appeal had been taken appellee [insurer] 
would have been required to pay it at that time.” 


Since the insurer’s liability accrued at the time of final judgment, 
direct action or garnishment could be brought against it at that 
time,” and failure to pay such judgment was held in Pogline v. 
Central Mutual Insurance Company” to subject the insurer to liabil- 
ity for the full amount of the policy regardless of the amount of the 
judgment. 

The last decision under the statute indicated that the court re- 
garded it as having a broader scope than merely eliminating ‘‘no 
action’’ until: payment clauses in the event of insolvency of the as- 
sured. In Scott v. Freeport Casualty Company,” final judgment 
against the insured had been entered when the injured party ac- 
cepted workmen’s compensation benefits, which under the policy 
relieved the insurer of liability. This defense was denied by the su- 
preme court on the ground that the insurer could not rely on defenses 
subsequent to the entry of the judgment. 

In 1937, Paragraph 466 (1) was repealed’* and section 1000 added, 
requiring liability and indemnity accident policies to contain a pro- 
vision that: 

. . . in case execution against the insured is returned unsatisfied 

in any action brought by the injured person or his or her per- 

sonal representative . . . because of . . . insolvency or bankruptcy 

[of the insured], then an action may be maintained by the in- 

jured person or his or her personal representative against such 

company under the terms of the policy and subject to all of 
the conditions thereof . . .”° 


Since the Illinois courts follow the majority rule that ‘‘no action’’ 
until payment clauses are waived when the insurance contract re- 
quires the company to defend and it refuses to do so,®° section 1000 
reinstates that ‘‘no action’’ indemnity policy in Illinois. 


™ 280 Ill. 103, 110-111, 117 N.E. 485, 488 (1917). 

% Lachenmyer v. Central Mutual Insurance Company, 284 Ill. App. 391, 
2 N.E.2d 177 (1936); Pogline v. Central Mutual Insurance Company, Il. 
- 5 (1935); Bartkowski v. Commercial Casualty Insurance ee 275 
ns App. 497 (1934); Wold v. Glen Falls Indemnity Company, 269 Ill. App. 407 
1933). 

76 280 Ill. App. 5 (1935). 

77 392 Ill. 332, 64 N.E.2d 542 (1946). 

78 Till. Laws 1937, p. 884 § 453. 

79 Til. Laws 1937, p. 696 § 388, as amended IIl. Laws 1945, p. 965 § 1; ILL. 
Annor. Stat. c. 73 § 1000 (1950). 

80 Kinnan v. Charles B. Hurst Company, 317 IIl. 251, 148 N.E. 12 (1925); 
Hinchcliff v. Insurance Company, 277 Ill. App. 109 (1934), no estoppel by defense. 
But see Lincoln Park Arms Building Corporation v. United States Fidelity and 
Guaranty Company, 287 Ill. App. 520, 5 N.E.2d 773 (1936). 
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By its terms the statute requires return of an unsatisfied execution. 
Whether or not this is a condition precedent to recovery ‘when the 
insurer refuses to pay the claim has not been decided. New York and 
New Jersey, having similar statutes, hold that return of an unsatisfied 
execution is required before bringing action against the insurer. In 
Hannig v. Hartford Accident & Indemnity Company® the Illinois 
court of appeals was asked to rule on the statute but refused to do so 
as the policy in question was a liability contract. However, the court 
did say: 

The purpose of the statute and of the policy is to secure to the 

traveling public and to injured parties a beneficial interest in 

the proceeds of the policy. 


In the light of this liberal construction of the statute it is possible 
that the Illinois courts will find when the question is squarely pre- 
sented that section 1000 outlaws the indemnity policy in Illinois. 

Whatever the court’s ruling on the type of policies which may be 
issued in that state,** it seems well-established that Tom’s insurer 
cannot be joined in Illinois in an action against Tom. 


IOWA: 


It has been and is the Iowa policy and rule that an injured person 
may not join an action against a tortfeasor with one against his 
insurer. It also has been the long-standing Iowa policy de- 
clared by statute that such injured person cannot maintain a 
direct action against such insurer until he has met the conditions 
precedent of recovery of a judgment against the tortfeasor and 
the return of an execution unsatisfied. 


This statement by the federal district court for the Northern Dis- 
trict of Iowa in Hoosier Casualty Company v. Fox® is an accurate 
summation of the Iowa law of direct suit and joinder in insurance 
litigation. 

The leading case on the question, cited by many authorities in 
support of the rule that joinder of the insurer and insured is an im- 
proper joinder of tort and contract actions, is Aplin v. Smith® decided 
in 1924. In this case the plaintiff sought to join the insurer under a 





8 342 Ill. App. 539, 97 N. E. ga 476 (1951). 
® Td. at 549, 97 N.E.2d 
bad According to insurance o* fioals standard pains issued in all five states are 
liability contracts with ‘no action’ until >) a clauses. 
a _— Casualty Company v. Fox, 102 F. Supp. 214, 223 (N.D. E.D. Iowa 
1952 
Ibid. 


% 197 Iowa 388, 197 N.W. 316 (1924); Appleman, supra note 5; Note, 39 IL. 
L. Rev. 81 (1944). 
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liability policy issued to a truck owner. By the terms of the policy 
the insurer was pledged to defend the insured at its own cost and to 
pay any final judgment recovered against the insured, whether or 
not the latter was bankrupt or insolvent. 

Under the contemporary Iowa procedural code, tort and contract 
actions could be joined if they arose between the same parties, in the 
same right and had the same venue.*’ Aplin, however, contended 
that the entire action was an action in tort, since the insurer had 
agreed to assume the liabilities of the tortfeasor. The lower court 
allowed joinder but was overruled by the supreme court. The upper 
court held that the policy was an indemnity contract, distinguishable 
from an existing liability assumed by a third party; for at the time 
of issuance, no liability existed which the insurer could assume. The 
court, therefore, found that joinder of the wrongdoer on the tort 
and the insurer upon its contract of indemnity would violate the 
statute and prior holdings by the court.** 

Six years later a second attempt to join an insurer with the tort- 
feasor was made in Ellis v. Bruce.** Five plaintiffs brought an action 
against George Bruce, a truck owner required by law to file a liability 
policy with the railroad commission,” joining the statutory insurer. 
Joinder was denied in the lower court and the holding affirmed on 
appeal. The appealing plaintiff, in a strenuous effort to avoid the 
rule of the Aplin case, contended that the petition set forth one 
cause of action instead of two and that he was suing on a statutory 
liability and not a private contract. 

Undaunted by such arguments, the supreme court again refused 
joinder on the ground that the petition stated two causes of action. 
The court distinguished between joinder of parties under the statute 
and joinder of causes of action. It rejected the statutory liability 
argument on the ground that the act giving the injured party a right 
of action against the insurer after judgment was obtained against 
the insured,* merely authorized liability insurance business in Iowa 
and did not create a right of joinder. 

The Ellis case by way of dictum held that the insurer could waive 
misjoinder by failing to move to strike the cause of action against 
the insured before the answer was filed. Cited as authority for the 





87 Towa Cope § 3545 (1897); Iowa Cope § 10960 (1924), superseded by Iowa 
Cope R.C.P. 22 (1939). 

88 Searles v. Life Insurance Co., 148 Iowa 65, 126 N.W. 801 (1910). 

89 215 Iowa 308, 245 N.W. 320 (1932). 

% Towa Cope § 5105-a26 (1931). 

" bid. 
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waiver doctrine was Crozier v. Hawkeye Stages.** No mention of joinder 
is made in the Crozier case. The insurer in that case had issued a 
policy of insurance to the defendant Hawkeye Stages pursuant to 
section 5105-a26 of the 1927 Iowa Code, binding the insurer to make 
compensation for injuries to persons and loss of or damage to property 
resulting from the operation of a motor carrier. The preceding year 
the court had held in Curtis v. Michaelson,® that section 5105-a26 
permitted direct action against the insurer by the injured party. It 
held that the statute was to be construed most strongly against the 
insurer and most favorably to the public. In the light of the Curtis 
holding, the insurer in the Crozier case did not waive misjoinder but 
was properly joined.™ 

In 1929 the legislature amended section 5105-a26® to permit direct 
action against the insurer when service on the carrier could not be 
obtained in Iowa. This change was interpreted by the court in 
Schulte v. Great Lakes Forwarding Corporation® to bar direct action 
against the insurer of a public motor vehicle in all cases except when 
the carrier did not have agents in lowa upon whom process could be 
served. 

The present Iowa laws relating to liability bonds filed with the 
state commerce commission by motor vehicle truck operators®’ and 
certified carriers** contain substantially the same provision as to 
direct action as section 5105-a26, making the opportunity for direct 
action against a statutory insurer still unavailable except when the 
carrier does not have agents in Iowa. 

Furthermore, the present sections provide that no additional 
policies or bonds shall be required of any public vehicle by any city, 
town or other agency of the state, precluding the possibility of more 
liberal municipal or agency regulations allowing joinder. 

The 1950 Iowa Code, Rules of Civil Procedure, adds the following 
section: 


28. Dependent remedies joined. An action heretofore cognizable 
only after another has been prosecuted to conclusion may be 





% 209 Iowa 313, 228 N.W. 320 (1929). 

% 206 Iowa 111, 219 N.W. 49 (1928). 

* Towa Cope § 10982 (1927) permitted action on a bond given to the state or 
county or other municipal or school corporation or any officer or person, intended 
for the security of the general public, to be brought in the name of any person 
wren to be thus secured who sustained injury as a consequence of a breach 
thereof. 

% Towa Laws 1929, G.A. 43 c. 130, Act of March 22, 1929 repealed and re- 
enacted § 5105-a26. 

% 228 Iowa 1012, 291 N.W. 158 (1940). 

87 Towa Cope § 327.15 (1950). 

%8 Towa Cone § 325.26 (1950). 
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joined with the latter; and the court shall grant relief according 
to the substantive rights of the parties. But there shall be no 
joinder of an action against an indemnitor or insurer with one 
against the indemnified party, unless a statute so provides. [Report 
1943] [Emphasis added.]** 


In view of the previous holdings of the court,’ the statutory pro- 
vision seems to reaffirm the rule against joinder in Iowa except in 
those cases where the provisions of the motor vehicle laws may be 
changed to permit joinder or direct suit on a liability policy. Whether 
or not the insurer may waive misjoinder remains to be tested. Cer- 
tainly the statute by its wording seems mandatory. It is doubtful 
that any insurer if appraised of its rights would subject its right to 
object to joinder to such a test. 

Apparently both liability and indemnity policies are authorized 
in Iowa with the latter predominating in practice. Since Cushman v. 
Carbondale Fuel Company' in 1904, the Iowa court has consistently 
rejected the Minnesota rule that defense of the insured by the in- 
surer nullifies a ‘‘no action’’ clause and changes an indemnity to a 
liability policy.’ 

Section 8940 (5) (e) of the 1927 Iowa Code provided for direct suit 
on a policy of automobile accident insurance when a judgment was 
unsatisfied. In Zieman v. United States Fidelity & Guaranty Com- 
pany'* the Iowa court held that the statute did not apply to in- 
demity contracts covering racing autos not used in the usual course 
on highways. This holding was overruled in part by Schmid v. Auto- 
mobile Underwriters, Inc.,! in which the court said: 


Regardless of the language in the insurance policy concerning 
indemnity insurance, Section 8940 of the 1927 and present 
Codes, if applicable, transforms the contract into one of lia- 
bility. 


However, the court held that the statute did not outlaw indemnity 
insurance issued by mutual, reciprocal or interinsurance associations, 





9° TT Iowa Cope R.C.P. 28 (1950). Rules of civil procedure have the effect of 
law in Iowa. Hoosier Casualty Company v. Fox, 102 F. Supp. 214 (N.D.E.D. 
Iowa 1952). 

100 Kellogg v. Bell, 222 Iowa 510, 268 N.W. 534 (1936); Ellis v. Bruce, 215 
Towa 308, 245 N.W. 320 (1932); Elder v. Maudlin, 213 Iowa 758, 239 N. W. 577 
(1931); Aplin v. Smith, 197 Iowa 388, 197 N.W. 316 (1924). 

101 122 Iowa 656, 98 N.W. 509 (1904). 

102 McCann v. Iowa Mutual Liability Insurance Company, 231 Iowa 509, 1 
N.W.2d 682 (1942); West Riverside Coal Company v. Maryland Casualty Com- 
pany, 155 Iowa 161, 135 N.W. 414 (1912). 

108 214 Iowa 468, 238 N.W. 100 (1931). 
104 215 Iowa 170, 244 N.W. 729 (1932). 
10 Jd. at 178-79, 244 N.W. at 733. 
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as the statutes relating to such companies specifically authorized 
indemnity insurance. 

In 1935 the Iowa legislature resolved this ambiguity by passing a 
general statute’ covering all policies issued by any company, as- 
sociation or reciprocal exchange and requiring such policies to contain 
a provision that direct action could be maintained against the in- 
surer in the event of an unsatisfied execution against the assured. 
The new statute’? does not outlaw indemnity policies except when 
the execution is returned unsatisfied. It may be that the Iowa leg- 
islature intended to outlaw such policies but a stronger statute will 
undoubtedly be required to achieve this result in view of the supreme 
court’s stern treatment of actions against insurers. 


MINNESOTA: 


If the collision between Tom and Dick occurs in Minnesota, Dick 
will have neither legislative mandate, as in Wisconsin, nor the weight 
of judicial decision, as in Iowa and Illinois, to guide him in deciding 
whether or not he may join Tom’s insurer in a suit against Tom for 
the injuries he sustains. 

Precedent can be found in the Minnesota case law supporting the 
Aplin proposition that, “If there is joinder of a disconnected tort 
and contract action, there is misjoinder of actions.’’!°* Unlike Iowa, 
however, the Minnesota statute authorizing joinder of causes of 
action does not exclude actions against indemnitors. 

The Minnesota statute reads in part: 


544.27 Joinder of Causes of Action. Two or more consistent 
causes of action, whether legal or equitable, may be united in 
one pleading, . . . provided, that they must affect all parties to 
= action, . . . and must be included in one only of the following 
classes: 


(1) The same transaction, or transactions connected with the 
same subject of action; . . .1 


In Peterson v. Maloney," the Minnesota supreme court asserted 
that liability insurance policies and not “no action’’ liability con- 
tracts are generally issued in Minnesota. However, it appears that 
this assertion is incorrect and that ‘‘no action’’ clauses are customarily 





1% Towa Laws 1935, 46 G.A. c. 97 § 1; Iowa Cone § 9024-gl (1935). 

107 Towa Cope § 516.1 (1950). 

108 Olesen v. Retzlaff, 184 Minn. 624, 238 N.W. 12, 239 N.W. 672 (1931); 
Gertler v. Linscott, 26 Minn. 82, 1 N.W. 579 (1879). 


109 2 Minn. Star. § 544.27 (1949). 
110 181 Minn. 437, 232 N.W. 790 (1930). 
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found in policies of automobile insurance issued in this state. 
Possibly the Patterson ruling’? which creates a liability policy when 
the insurer assumes control of a suit against the assured has caused 
insurance companies to restrict the use of the indemnity contract. 

In a dictum in the Peterson case, Justice Oleson remarked: 

Hence, under our practice a plaintiff who seeks to recover 

damages caused by the operation of an insured car may join the 

insurance company as a defendant in the action, or if not so 
joined may, after obtaining judgment against the assured or 
against one covered by the provisions of the policy, proceed by 
garnishment against the insurer.'* 
Whether Justice Oleson was referring to the liability policy which 
insures against liability for loss or the more commonly used liability 
policy which insures against liability for payment of a final judg- 
ment is not clear. If he had the former type of policy in mind, it is 
clear that Minnesota is an exception to the general rule that an in- 
surer cannot be joined in an original action against the insured. 

The United States District Court for Minnesota did not recognize 
any such right of joinder in Charlton v. Van Etten,"4 decided two 
years after Peterson v. Maloney. The district court termed the words 
of Justice Oleson ‘“‘clearly obiter.’’!" 

Delivering the opinion of the court, Justice Sanborn said: 
My impression is that the Supreme Court of Minnesota will not 
hold, when the question is squarely presented, that an action in 
tort against the owner of an automobile may be joined with an 
action on contract against his insurer upon the ordinary liability 
policy covering personal injuries and property damage. As far 
as that court has yet gone is to hold that where the insurer as- 
sumed and conducted the defense of the action, without reserving 
any right to deny liability under the policy, it would be re- 
quired to pay the judgment obtained against its insured."* 

If the Minnesota court still adheres to the rule announced in 
Olesen v. Retzlaff,"" and earlier cases, the Minnesota court had gone 
further at the time of the Charlion case; it had held that in the ab- 
sence of timely objection, the insurer had waived its right to raise 


the issue of misjoinder."* 





11 Supra note 83. 

112 119 Minn. 308, 138 N.W. 281 (1912). 

13 Peterson v. Maloney, 181 Minn. 437, 440, 232 N.W. 790, 791 (1930). 
114 55 F. 2d 418 (D. Minn. 1932). 

16 Td. at 419. 

16 Td. at 419. 


117 Supra note 108. 
118 Stolorow v. National Council of Knights and Ladies of Security, 132 Minn. 


27, 155 N.W. 756 (1916); Campbell v. Railway Transfer Company, 95 Minn. 
375, 104 N.W. 547 (1905). 
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Slight illumination of the Minnesota court’s probable stand on 
the question of joinder is provided by the statement in Anderson v. 
State Farm Mutual Automobile Insurance Company" that the Min- 
nesota statutes do not authorize joinder of the insurer. The policy 
under construction was a Wisconsin-issued contract containing a 
“no action’’ clause delaying suit until “the amount of the insured’s 
obligation to pay shall have been finally determined’’ by a judgment | 
or settlement by written agreement of the insured, claimant and the 
company. All ambiguity was dispelled by a further provision that, 
‘‘Nothing contained in this policy shall give any person the right to 
join the company as co-defendant in any action against the insured 
to determine insured’s liability.’’ 

The court followed the Wisconsin law under Section 85.93 of the 
Wisconsin Statutes, but held that Section 260.11 (1) was remedial 
and therefore inapplicable. Under Section 85.93, the Morgan case in 
Wisconsin had held that ‘“‘no action’’ clauses such as this were valid 
in Wisconsin. Therefore, the court, in the absence of a Minnesota 
statute allowing joinder in derogation of specific contract provisions, 
was forced to respect the contractual rights of the parties and bar 
joinder. What the interpretation of such a policy under Minnesota 
law would be was consequently not decided. 

The Anderson decision is in line with the 1932 decision of Kertson 
v. Johnson’*® involving a Wisconsin accident in which the court per- 
mitted joinder of the Hardware Mutual Casualty Company with its 
policyholder. The contract was not before the court and was, there- 
fore, treated as a strict liability policy without a “‘no action’’ clause. 
Under Wisconsin law”! the insurer on such a contract was directly 
liable to the injured party. 

Said the court: 


Therefore that liability will be enforced in this state, and the 
insurer may be joined by virtue, not of Wisconsin procedure, 
but of the nature of the substantive liability created by the 
tenor of the insurance policy. . . . Whether or not the insurer 
may be joined as a party in cases arising in this state is not here 
involved.}22 


What the Minnesota court will hold in regard to joinder of an 
insurer on a liability policy in an action under Minnesota law is still 
in the realm of speculation. 





119 222 Minn. 428, 24 N.W.2d 836 (1946). 

120 185 Minn. 591, 242 N.W. 329 (1932). 

11 Wis. Strat. § 85.93 (1951). 

122 Kertson v. Johnson, 185 Minn. 591, 595, 242 N.W. 329, 330 (1932). 




















710 WISCONSIN LAW REVIEW [Vol. 1953 





Under Minnesota laws contract and common carriers are required 
to file with the state railroad and warehouse commission public 
liability and indemnity insurance.’ When such policies contain “‘no 
action’’ clauses the court has held in Gjovik v. Bemidji Local Bus 
Line that a third party cannot proceed against the carrier and the 
insurer in the same action. However, it seems that the court has re- 
fused such joinder on the theory that no cause of action is stated 
against the insurer where the injured third party merely pleads a 
contract agreeing “to pay the amount of any valid claim’’ which 
arises as a result of damage cause by the operation of the motor 
carrier. 

The court intimated in the Gjovik case that a complaint alleging 
a third-party beneficiary contract between the insured and the in- 
surer for the benefit of the injured party might be an acceptable 
thesis on which to join the insurer. But this approach was tried in 
Schulte v. Hartford Accident & Indemnity Company" and failed. The 
plaintiff in this action sued the insurer directly, but the court held 
that the presence of a “‘no action’’ clause in the policy showed that 
an intent to create a contract under which the injured party could 
sue was lacking. 

Dick’s right to join Tom and his insurance company or to sue the 
insurance company directly is still undecided in Minnesota. In view 
of the Minnesota supreme court’s liberal treatment of other problems 
in suits against automobile insurers, a test case might have a fair 
chance of succeeding in that jurisdiction, especially if Tom’s insurance 
policy did not contain a “‘no action’’ clause. 


MICHIGAN: 


By express statutory declaration Michigan prohibits Dick’s pro- 
posed action against Tom’s insurance company in his original suit 
against Tom. The scope of this statute is a decided contrast to Sec- 
tion 260.11 of the Wisconsin Statutes. 

The Michigan statute pertains to: 


[Policies] . . . of insurance against loss or damage resulting from 
accident to or injury suffered by . . . [any person] . . . and for 
which the person insured is liable, or against loss or damage to 
property caused by . . . any vehicle drawn, propelled or operated 
by any motive power, and for which loss or damage the person 
insured is liable . . . issued or delivered in this state by any 
corporation or other insurer authorized to do business in this 


state, . . .1%6 


123 MINN. Stat. §§ 221.10, 221.22, 221.29 (1949). 
124 223 Minn. 522, 27 N.W.2d 273 (1947). 

125 102 F. Supp. 681 (D. Minn. 1951). 

164 Micu. C.L. § 522.33 (1948). 
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In addition to providing for bankruptcy or insolvency of the as- 
sured, notice of the accident, collection on the policy and defenses 
of the insurer, section 522.33 stipulates: 


In such original action, such insurance company, or other in- 
surer, shall not be made, or joined as a party defendant, nor 
shall any reference whatever be made to such an insurance company, 
or other insurer, or to the question of carrying of such insurance 
during the course of trial. . . . A policy issued in violation of this 
section shall, nevertheless, be held valid but be deemed to in- 
clude the provisions required by this section. . . .'27 


An investigation of the rulings of the Michigan court prior to the 
enactment of this statute in 1929, reveals that. the Michigan leg- 
islature was echoing the court’s position on joinder of or direct action 
against an insurer. That no privity of contract exists between Dick 
and Tom’s insurance company and consequently the insurer cannot 
be joined was regarded by the court as ‘‘elemental.’’?* Nor did the 
Michigan court look with favor upon the argument that the policy 
was a trust fund for the benefit of the injured party.” 

So much of the statute as relates to direct action against or joinder 
of the insurance company was upheld by the federal district court of 
Michigan in Pitcairn v. Rumsey" as not in conflict with any provisions 
of the Michigan constitution. 

However, the provisions barring reference to the insurer and the 
question of carrying insurance, insofar as they attempt to control 
judicial power, were declared void by the Michigan supreme court 
in Harker v. Bushouse.™ In this case the court found that where an 
insurer is defending an action against its insured it may become neces- 
sary to name the company on the voir dire for the purpose of determin- 
ing bias or prejudice of jurors. 

Said the court: 

It would be better not to name it [the insurance company], and 

thus avoid the suspicion that it was done for the purpose of in- 

fluencing or prejudicing the jury.” 





1274 Micu. C.L. § 522.33 (1948). 

128 Bowers v. Gates, 201 Mich. 146, 166 N.W. 880 (1918). 

129 Voss v. Stranahan, 248 Mich. 390, 227 N.W. 542 (1929). 

180 32 F. Supp. 146 (W.D.S.D. Mich. 1940). 

181 254 Mich. 187, 236 N.W. 222 (1931). 

12 Td. at 192, 236 N.W. at 224. The Michigan court holds that the proper man- 
ner in which to question the jury as to their interest in the insurance company 
which is defending a tort suit is to first ask collectively if any of the panel are 
stockholders in a corporation, or are in any way connected with a corporation, and 
if any jurors answer affirmatively to then inquire what kind of corporation they 
are interested in. Holman v. Cole, 242 Mich. 402, 218 N.W. 795 (1928). Such ques- 
tions, no matter how carefully framed, can hardly conceal the fact that an in- 
surance company is in the shadows of the controversy. 
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Nonetheless, the court recognized that the insurer often would have 
an interest in the controversy, making it necessary for the plaintiff’s 
counsel to question the jurors as to their relationship, if any, with 
the company defending the suit. 

Although the cases do not deal with the question of the insurer’s 
waiver of its right to refuse joinder, Section 522.33 is worded in terms 
which would seem to negate this loophole. 


Public Liability Insurers 


No greater right to join or directly sue the insurance company is 
given Dick under the Michigan motor vehicle laws. The language of 
these statutes clearly requires only the type of indemnity or liability 
bond or insurance policy ordinarily issued to Michigan motorists— 
providing for payment of any final judgment against the assured.’ 
Under the financial responsibility law, the insurer is bound by the 
final judgment which must be paid within 30 days after entry of the 
judgment.!*4 

As in Minnesota, the wording of the Michigan statutes relating to 
common carriers that the insurance bond is to be set at a figure to 
“adequately protect the public’’ would seem to allow for a third- 
party beneficiary contract, but the Michigan court rejected this 
argument in Lieberthal v. Glens Falls Indemnity Company.'* 

The court did give effect to the wording of the statute in Detroit 
v. Blue Ribbon Association,’ but only to permit recovery from an 
insurer where the carrier’s license under a bond of insurance had 
expired. Thus, as in Illinois,'*’ the plaintiff proceding against a car- 
rier for hire will not reach the insurance fund more rapidly than in 
the case of a private vehicle, but his path will be somewhat less 
rocky. 

Declaratory Judgments 


In view of the Michigan court’s liberal use of estoppel against a 
defending insurer"** the court’s holding in Wolverine Mutual Motor 


1333 Micu. C.L. §§ 476.5, 477.4 (1950); 2 Micw. C.L. §§ 256.255, 256.256 
Gees provides for the ordinary type of insurance as proof of financial respon- 
sibility. 

No right of direct action or joinder is created by the safety responsibility laws 
in the other states under consideration. ILL. ANNoT. Stat. c. 95% § 58k (1952 
Supp.); I Iowa Cope § 321A.21 (1950); 1 Minn. Stat. § 170.40 (1949); Wis. 
Strat. § 85.09 (1951). Policies issued pursuant to these sections must conform 
to the general ty Pe of liability insurance contracts issued in the respective states. 

1342 Micn. C.L. §§ 256.255, 256.256 (1950). 

185 316 Mich. 37, 24 N.W. 2d 547 (1946). 

196 254 Mich. 263, 237 N.W. 61 (1931). 

187 Supra p. 702. 

138 Supra pp. 692-693. 
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Insurance Company v. Clark'** is consistent with the Minnesota ruling 
on declaratory judgments. Before the plaintiff brought suit against 
the insured for injuries sustained in a collision with the insured’s 
car, the Wolverine Insurance Company sought a declaratory judg- 
ment against the insured and the injured party, claiming non-liability 
because the car was being driven by the assured’s son. The supreme 
court of Michigan refused to allow the action, finding that the com- 
pany’s remedy in defense of an action at law by the insured or a 
garnishment action by the injured party was adequate, and that 
the company’s liability under the policy might be changed by estop- 
pel. 

Michigan’s rule as to joinder of or direct action against Tom’s 
insurer in an original action against Tom is rigorous but comparable 
to that of Iowa and Illinois. The rule is no less definite whether 
spelled out by statute or developed in case law. There is no reason 
to believe that the long-standing prohibition of joinder or direct 
action will be relaxed in any of these states. Dick, except in Wis- 
consin, and possibly in Minnesota, must be content to sue Tom 
first, reserving his pursuit of Tom’s insurance company until the 
amount of Tom’s liability is finally determined. 


ConF.ict oF LAws 


As pointed out above the number of decisions by state courts 
construing automobile insurance policies issued in other states are 
few. The Wisconsin statute permitting open prosecution of the in- 
surer is relatively recent (1931). It hardly seems necessary to point 
out that the only real conflict arises when a Wisconsin resident is 
party to the dispute. In all the other surrounding states, the rule 
that an insurer cannot be made a party to an action against the 
assured is consistently followed. Jurisdictions other than Wisconsin 
which allow joinder™ are sufficiently distant from the Great Lakes 
to create a minimal possibility that their residents will be involved 
in accidents in Illinois, Iowa, Minnesota or Michigan. Therefore, 
it would seem that the problem of conflicting interpretation of in- 
surance contracts and statutory rights thereunder is peculiar to the 
Wisconsin resident and the Wisconsin insurer, or to motorists in- 
volved in accidents in Wisconsin. 

139 277 Mich. 633, 270 N.W. 167 (1936). 

“0 Louisiana and Rhode Island allow joinder or direct suit on voluntarily 
carried automobile liability insurance policies. Joinder and/or direct action is 
egg under certain typesof — policies in Alabama, California, Georgia, 


ansas, New Mexico, New York, Oklahoma, South Carolina, Tennessee, West 
Virginia. 8 APPLEMAN, INSURANCE Law AND Practice §§ 4861-4866 (1942). 
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Because of the pertinence of the problem to the residents of this 
state, a brief discussion of the treatment of foreign automobile liabil- 
ity insurance contracts in respect to action against the insurer by 
courts in the Wisconsin area may be of interest to the Wisconsin 
attorney. 


WISCONSIN: 


Before the case of Ritterbusch v. Sexrmith,“! the Wisconsin court 
had taken the stand that joinder or direct action against the insurer 
under 260.11 (1) Wis. Stat. 1951, was governed by the law of the 
state where the policy was issued. Shortly after this section was 
passed in 1931, the court in Oertel v. Williams’? was given an oppor- 
tunity to consider the effect of the section on a suit arising out of an 
Indiana accident. The defendant Williams was a resident of Penn- 
sylvania at the time of the accident but had procured an automobile 
liability insurance policy on February 12, 1932 in Wisconsin, where 
he was then residing. 

Although the court had already ruled in Lang v. Baumann, that 
260.11 rendered “‘no action’’ clauses ineffectual, Williams’ policy was 
issued prior to 1933 and contained a “‘no action’’ clause. Under 
Indiana law joinder of the insurer and insured was prohibited. The 
plaintiff, a resident of New York, sued in Wisconsin, joining Williams 
and the Fidelity & Casualty Company of New York, his insurer. 
There was no service on Williams and no appearance by him. The 
supreme court held, Chief Justice Rosenberry dissenting, that Sec- 
tion 260.11 (1) was merely a procedural statute and that the insurer 
was properly joined. The Oertel case seemed to say that in all actions 
brought in Wisconsin courts the insurer could be joined. Note, how- 
ever, that Williams’ policy was issued in Wisconsin. 

Two cases decided in 1936 in effect overruled the holding in the 
Oertel case by enforcing ‘“‘no action’’ clauses in foreign insurance 
policies. 

In Byerly v. Thorpe the court found that to allow Section 260.11 
(1) to control the rights of the insurer on a policy issued in Illinois 
and containing a ‘‘no action’’ clause would impair the obligation of 
the contract and be unconstitutional. The accident in this case oc- 
curred in Illinois, the defendant being an Illinois resident. 

In Kilcoyne v. Trausch'* the court rejected its holding in the 





141 256 Wis. 507, 41 N.W.2d 611 (1950). 
M42 214 Wis. 68, 251 N.W. 465 (1933). 
M43 213 Wis. 258, 251 N.W. 461 (1933). 
44 221 Wis. 28, 265 N.W. 76 (1936). 

145 222 Wis. 528, 269 N.W. 276 (1936). 
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Oertel case. It found that Section 260.11 was remedial rather than 
purely procedural. It followed the Byerly rule, however, that a ‘‘no 
action’’ clause in a policy issued in another state was effective in a 
suit brought against the tortfeasor in Wisconsin. The defendants, 
co-partners in Trausch Baking Company, did business in Dubuque, 
Iowa, but the collision occurred in Wisconsin. The plaintiff, a resident 
of Wisconsin, brought suit against the Trausches and their insurer. 
No copy of the insurance policy was filed in the record, but it appeared 
to have been issued in Iowa and to contain a “‘no action’’ clause. 
The court sustained the insurer’s plea in abatement. 

In both the Byerly case and the Kilcoyne case the insured vehicles 
were ordinarily used in the state where the policies were issued and 
it seems that no injustice was done by forcing the plaintiffs to pro- 
ceed against the tortfeasors alone, since any other result might sub- 
ject the insurer to liability not contemplated at the time the con- 
tract was issued. 

The court had recognized in Sheehan v. Lewis'47 that express policy 
provisions might override the general rule that joinder could not be 
had on an insurance policy issued outside Wisconsin. The policy of 
insurance in this case had been issued by a Massachussetts company 
to the Wisconsin banking corporation of Lewis and Hathaway. But 
the policy contained a clause that provisions of the contract in con- 
flict with the laws of any state or province would be inoperative in 
such state or province. The supreme court sustained the trial court’s 
holding that the conformance clauses made Section 260.11 applicable. 
Because of the conformance clauses it appeared that at the time the 
policy was issued the insurer contemplated that vehicles of the baking 
company would be driven in a state other than Massachussets. No 
harm was done by enforcing the contract in a manner undoubtedly 
contemplated by the insurer. 

Some hint of the court’s attitude toward joinder of the insurer 





“6 The Report of the Committee on Motor Vehicle Accidents, Vol. II, pt. I 
(1952), we ety note 1, at p. 688, lists the following rates for premiums on auto- 
mobile liability Palicles covering bodily injury wal property damage for Private 

Passenger cars, Class I, 2s of April 10, 1952: 

Illinois Minnesota 

“Rest of State” $26.00 “Rest of State” 
Chicago .00 Twin Cities 
owa Duluth 
“Rest of State” 00 Wisconsin 
Des Moines .00 “Rest of State” 
Milwaukee 
Madison, Racine 
Superior 
Clearly the Wisconsin resident pays for his ake coverage in higher premiums. 
M47 218 Wis. 588, 260 N.W. 633 (1935). 
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under 260.11 could be glimpsed in the Byerly case and also in Paw- 
lowski v. Eskofski,* in which cases the court expressed the fear that 
enforcement of the statute wouid impair a valuable pre-existing con- 
tract right under section 10, article I of the United States Constitu- 
tion. 

Even with this forewarning, no real cushion had been furnished 
for the five to two decision of the Ritterbusch case in 1950.'° It arose 
out of a Wisconsin accident. The defendant was an agent of the 
General Electric Supply Corporation, a Delaware concern. He was 
a resident of Wisconsin and usually used his car in this state. A 
policy of liability insurance had been issued to General Electric by 
the Electric Mutual Liability Insurance Company, a Massachusetts 
insurer, covering the tortfeasor’s automobile while being operated 
anywhere within the United States or Canada. The policy contained 
the usual ‘‘no action’”’ clause. On the ground that by issuing an in- 
surance policy to a Wisconsin resident whose car was usually used 
in this state the company had waived the ‘“‘no action’’ clause, the 
trial court denied the insurer’s motion to strike the complaint joining 
the company. 

Treating the contract as between Electric Mutual and Sexmith, 
the supreme court, in an opinion by Justice Timothy Brown, held 
that the law of the place of contracting controls the right of action 
on the policy citing as precedent for this holding the Oertel, Byerly and 


Kilcoyne cases. The court recognized the rule that the place of per- 
formance controls in certain insurance obligations but distinguished 
such cases as pertaining to real estate in which the place of perform- 
ance is certain, saying: 


. . . few things could be less certain than the place where the 
assured might require performance of the promises contained in 
an automobile liability policy covering him everywhere in the 
United States and Canada.’ 


As to the public policy of Wisconsin, the court said: 


There is no doubt in our minds that the public policy of 
Wisconsin, as evinced by the statute quoted, [Wis. Stat. 1949 
§ 260.11] requires, at the plaintiff’s option, an insurer against 
liability arising out of an automobile accident to stand openly 
beside the assured in an action brought to establish and re- 





48 209 Wis. 189, 244 N.W. 611 (1932). In this case the Wisconsin court held 
that Section 260.11 was non-retroactive. See also, Georgeson v. Nielsen, 214 
Wis. 191, 252 N.W. 576 (1934); Oertel v. Williams, 214 Wis. 68, 251 N.W. 465 
(1933); Lang v. Baumann, 213 Wis. 258, 251 N.W. 461 (1933). 

149 256 Wis. 507, 41 N.W.2d 611 (1950). 

180 Td. at 513, 41 N.W.2d at 614. 
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cover damages for such liability. We are concerned here with 
ascertaining whether such public policy affects the obligation of 
the insurance contract in question here which was made in an- 
other state, [and] conformed to the law of that state, .. .™ 


To the argument that the insurer had waived the provisions of 
the “no action’’ clause by issuing a policy to a Wisconsin resident, 
the court said that there was no waiver here since the policy con- 
tained no conformance clause as in the Sheehan case. Furthermore, 
the court stressed the fear that to nullify the right of the insurer to 
postpone its liability would be a material alteration of its obligation, 
impairing a valuable contractual right and therefore, unconstitu- 
tional.* Finally, the court made the startling statement that the 
automobilist can buy the kind of insurance he wants (even in the 
face of the public policy of Wisconsin). Chief Justice Fritz and Justice 
Gehl dissented on the grounds that the parties at the time the policy 
was issued had the place of performance in view, and direct action 
or joinder of the insurer was, therefore, part of the contract. 

Logically the Ritterbusch decision may be supportable. In practice, 
however, it means that the right of joinder of or direct action against 
an insurer is not so well established in Wisconsin as has been sup- 
posed. The exact meaning of the decision is not clear. If it means 
that policies issued by foreign corporations to Wisconsin residents 
will be construed according to the law of the state in which the 
company has its headquarters, no matter where the insured auto- 
mobile is to be used, the result may be that the right given by 260.11 
exists solely against Wisconsin insurers issuing policies in this state. 

If this interpretation of the Ritterbusch case is correct, Dick will 
be allowed to join Tom’s insurance company, if, and only if, Tom 
procured his insurance policy in Wisconsin from an insurer doing 
business there. 


ILLINOIS: 


The Illinois courts have not ruled on the right of the injured 
party to sue the insurer directly on a foreign automobile insurance 
policy."** If Tom is a Wisconsin resident who purchased his insurance 
policy in Wisconsin, Dick would probably be allowed to join the 
insurance company if the policy did not contain a ‘‘no action’’ by 





151 256 Wis. 507, 511, 41 N.W.2d 611, 613 (1950). 

182 Louisiana allows joinder on foreign contracts. A federal court has found that 
this does not violate § 10, Art. I of the U.S. Constrrution. Rogers v. American 
Employers’ Insurance Company, 61 F. Supp. 142 (D. La. 1945). 

a to insurer’s defending claims in Illinois, such joinder is not per- 
mi 
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the assured until judgment clause. Inasmuch as Illinois has adhered 
closely to the terms of the contract in denying joinder, it might in- 
voke substantive rules of the state where the policy was issued. 
Thus, it would reach the same conclusion as Minnesota on a Wis- 
consin policy, 7.e., a liability contract would be construed to in- 
corporate Section 85.93 of the Wisconsin Statutes and joinder or 
direct suit allowed, while a “‘no action’’ by any party until judgment 
contract would be interpreted to create a right of action against the 
insurer only after judgment is obtained against the insured. 

Public policy is not invoked by that jurisdiction as a bais for denial 
of original action against the insurer. Therefore, the rule that a 
contract repugnant to public policy, laws and institutions of a state 
will not be enforced should not bar joinder there. 

Since Iowa, Minnesota and Michigan are substantially in accord 
with the Illinois courts, conflicts of procedure are unlikely to arise 
over policies issued in these states. Minnesota has not ruled on the 
right to join an insurer on a liability policy. Free of precedent in that 
jurisdiction, Illinois would probably refuse joinder on a Minnesota 


policy. 


IOWA: 


In view of the Iowa court’s firm stand on the question of an in- 
surance company as party defendant in an automobile casualty suit, 
it is surprising to discover that the court considers the right of action 
against the insurer substantive and not procedural law. Therefore, 
Dick would probably be allowed to join Tom’s insurer on a Wiscon- 
sin liability policy. 

The only Iowa case involving a problem of conflicting joinder rules 
is that of Eggermont v. Central Surety and Insurance Corporation™. 
Here the plaintiff was an Iowa resident injured while traveling from 
Hayti, Missouri to St. Louis, Missouri on a motorbus of the Dixie 
Greyhound Lines. Since the carrier could not be served in Iowa, the 
plaintiff brought a direct action against the Central Surety and 
Insurance Corporation which had issued a policy of liability insurance 
to Dixie pursuant to Mo. R. 8S. § 5729 (1939), providing in part: 


No certificate of convenience and necessity . . . shall be issued 
by the public service commission until and after such carrier 
shall have filed with . . . the commission . . . , a liability in- 
surance policy or bond in some reliable insurance company or 
association or other insurer . . . in such sum and upon such 





14 See discussion infra, pp. 721-722. 
18 236 Iowa 197, 17 N.W.2d 840 (1945). 
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conditions as the commission may deem necessary to adequately 
protect the interests of the public in the use of the public high- 
ways .. . which liability insurance shall bind the obligors there- 
under to make compensation for injuries to persons and loss 
of or damage to property resulting from the negligent operation 
of such motor carrier. . . . 


The policy contained a “no action’”’ clause and an indorsement 
under Rule 19 of the Mo. Public Service Commission that “. . . the 
insurer agrees to pay any final judgment against the insured and that 
the judgment creditor may maintain an action to compel such pay- 
ment.’’!57 

The trial court overruled defendant’s motion to dismiss. An appeal 
was taken and the Iowa Supreme Court held that the remedy pro- 
vided by the Missouri statute permitted direct action against the 
insurer. Under the comparable Iowa statute direct action was per- 
mitted where the insurer could not be served in the state.** The 
Missouri statute, however, did not contain such a limitation but 
was written in the same terms as Section 5105-a26 of the 1927 Iowa 
Code which the Iowa court had found in Curtis v. Michaelson'®® 
allowed direct action against the insurer despite a ‘‘no action’’ clause 
in the policy. The Missouri court had not ruled on the statute and, 
therefore, the Iowa court adopted the same interpretation it had 
given its own similar statute. 

As to the endorsement, the court held that all liability insurance 
policies in Missouri carried such endorsements which merely fur- 
nished an alternative remedy. 

In the ensuing action in the district court,’ the jury returned a 
verdict for the defendant, which was sustained by the higher court 
because of the finding by the jury that the motor company was not 
negligent. Appellant complained of the striking of a portion of her 
petition claiming a right of recovery for non-negligent injury, but 
the supreme court found that Section 5729 did not require the in- 
surer to make compensation for non-negligent injuries. 

The Eggermont case is cited in Hoosier Casualty Company v. Fox'®™ 
as supporting the proposition that direct suit against an insurer on 





186 236 Iowa 197, 199, 17 N.W.2d 840, 841 (1945). 

457 Td. at 200, 17 N.W. 2d at 843. 

188 Schulte v. Great Lakes Forwarding Corporation, 228 Iowa 1012, 291 N.W. 
158 (1940). 

159 206 Iowa 111, 219 N.W. 49 (1928). 

160 Eggermont v. Central Surety and Insurance Corporation, 238 Iowa 28, 
24 N.W.2d 809 (1946). 

11102 F. Supp. 214, 221 (N.D.E.D. Iowa 1952). 
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an automobile liability policy is substantive law in Iowa and joinder 
is the same. 

Considering the fact that the policy in the Eggermont case con- 
tained a “‘no action’’ clause which was valid under the contemporary 
Iowa law relating to insurance of motor vehicle certified carriers,!® 
it seems likely that the Iowa court would hold that direct action 
could be maintained against an insurer in Iowa on a liability policy 
issued in Wisconsin. Since the Iowa rule seems to be that the right 
of joinder or direct action is substantive,’ Dick could not proceed 
against Tom’s insurer on a liability policy issued in Illinois, Min- 
nesota or Michigan. 


MINNESOTA: 


Dick’s right to join the insurer in Minnesota will depend on the 
type of insurance Tom carries. There being no express public policy 
against joinder of the insurer on a straight liability insurance con- 
tract, the Minnesota court has taken the position that the rights 
under such contracts are substantive and, therefore, governed by 
the lex locit. In Kertson v. Johnson, the plaintiff brought an action 
in the district court of Hennepin County against the administratrix 
of the tortfeasor’s estate and the Hardware Mutual Casualty Com- 
pany under a policy of automobile liability insurance to recover for 
injuries sustained while riding as a guest in decedent’s car in Wis- 
consin. An indemnity contract was pleaded but since the policy was 
not before it, the supreme court assumed that it did not contain a 
“‘no action’’ clause. It did not appear in the record where the policy 
was issued. 

Under Section 85.93 of the Wisconsin Statutes a provision making 
the insurer directly liable to the injured party for negligent injuries 
by the insured had been imported into every automobile liability 
policy by the Wisconsin court in Drewek v. Milwaukee Automobile 
Insurance Company.'® Such a provision created direct liability, said 
the court, and: 

Therefore that liability will be enforced in this state, and the 

insurer may be joined by virtue, not of Wisconsin procedure but 


of the nature of substantive liability created by the tenor of the 
insurance policy as provided by the law of that state.’ 





Since it did not appear in the opinion whether or not the policy 


18 Towa Cope § 5100.26 (1939). 
163 Hoosier Casualty Company v. Fox, 102 F. Supp. 214 (N.D.E.D. Iowa 1952). 
164 185 Minn. 591, 242 N.W. 329, 85 A.L.R. 1 (1932). 

165 207 Wis. 445, 240 N.W. 881 (1932). 

166 185 Minn. 591, 595, 242 N.W. 329, 330 (1932). 
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in the Kertson case had been issued in Wisconsin, the case has been 
cited as authority for the rule that in the absence of an express con- 
formance provision in the policy, the law of the place of the accident 
governs the right of joinder of insurer and insured in Minnesota.’ 

Of course it was not clear in the Kertson case that the policy was 
issued in Wisconsin. If it was, the decision is in line with the court’s 
holding in Anderson v. State Farm Mutual Automobile Insurance 
Company in 1946.'** The controversy in this case arose out of a Wis- 
consin collision between a Minnesota resident and a Wisconsinite 
who had been issued a policy at his residence in this state. Unlike 
the policy in the Kertson case, however, the contract contained both 
a “no action’”’ clause and an additional provision that: 


Nothing contained in this policy shall give any person or organ- 
ization any right to join the company as a codefendant in any 
action against the insured to determine the insured’s liability.’ 


Arguing that the law of Wisconsin should control, the plaintiff 
asserted that under Section 85.93 of the Wisconsin Statutes the in- 
surer was directly liable to the injured party without joinder of the 
insured and that Section 260.11 nullified and superseded the ‘‘no 
action’’ clause. The Minnesota court held that the insurer’s liability 
was contractual and therefore embraced only the substantive pro- 
visions of the Wisconsin law. Citing Oertel v. Williams,'” the court 
concluded that joinder of the insurer on a “‘no action’’ policy was a 
procedural right in Wisconsin. Since the Minnesota statutes did not 
authorize joinder on ‘‘no action’’ policies the plaintiff could not pro- 
ceed against the insurer until the insured’s liability was determined. 
As to Section 260.11 the court found that it was a remedial right and 
therefore to be construed according to the interpretation given by 
the Wisconsin court. 

By treating 260.11 (1) of the Wisconsin Statutes as remedial both 
Wisconsin and Minnesota have limited its effect to policies of liability 
insurance issued in Wisconsin. Under the Minnesota formula if Tom 
is a resident of Illinois who procured an insurance policy in that state 
but the accident occurs in Wisconsin, Dick’s action against the in- 
surer would definitely be postponed until he had recovered a judg- 
ment against Tom if the policy contained a “‘no action’’ clause. Since 
most automobile liability policies issued in states other than Wiscon- 





167 See Annotation, 16 A.L.R. 2d 881, 895 (1951). 
168 222 Minn. 428, 24 N.W.2d 836 (1946). 

169 Jd, at 429 n. 3, 24 N.W.2d at 838 n. 2. 

170 214 Wis. 68, 251 N.W. 465 (1933). 
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sin do contain ‘‘no action’’ clauses,'”! it may be unnecessary to spec- 
ulate on the result of Dick’s case if Tom’s policy did not contain 
such a clause. However, it should be noted that the latter situation 
would bring the Kertson case into direct conflict with the Anderson 
decision. According to the Minnesota court’s ruling in the former 
case, if the accident occurred in Wisconsin, Section 85.93 would con- 
trol and Dick would be allowed to join Tom’s insurer in his action 
against Tom. While under the Anderson ruling, the law of Illinois 
where the contract was issued would control and Dick would be 
denied the right of joining the insurance company. Since the Ander- 
son case is the more recent decision, it may indicate a tendency of 
the court to deny joinder except on straight liability policies issued 
in Wisconsin. 

MICHIGAN: 


The rule in Michigan again is clear on the question of whether 
or not a foreign insurer may be joined with the tortfeasor in an original 
action. Dick is out of luck. 

Although Section 522.33 of the Michigan Compiled Laws outlaw- 
ing original actions against automobile liability insurers was enacted 
in 1929, no problem in conflicts of laws on the question was before 
the Michigan court until the case of Lieberthal v. Glen Falls Indem- 
nity Company.'” In this action a direct conflict between Section 85.93 
of the Wisconsin Statutes and the Michigan statute was presented. 
Lieberthal, a resident of Michigan, brought suit in Gogebic County 
to recover damages for personal injuries sustained in an automobile 
accident in Wisconsin. The sole defendant was the Glen Falls In- 
demnity Company of New York which had issued a liability policy 
to the tortfeasor in Wisconsin. The indemnity company moved to 
dismiss the complaint on the grounds that the court lacked jurisdic- 
tion, contending that if Section 85.93 of the Wisconsin Statutes were 
substantive, it was contrary to the public policy expressed in the 
Michigan statutes.!* The trial court granted the insurer’s motion 
and the plaintiff appealed. 

The Michigan Supreme Court refused to rule on the question of the 
substantive or procedural nature of the Wisconsin statute, but held 
that direct suit was contrary to the public policy of the state of 
Michigan as fixed by its constitution, statutory laws and decisions 
of its courts. 








171 Wisconsin policies issued by national or regional insurers also contain ‘“‘no 
action” clauses. 
172 316 Mich. 37, 24 N.W.2d 547 (1946). 
173 Now 3 Micu. C.L. § 522.33 (1948). 
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We are not in accord with appellant’s contention that: “If the 
above statute does declare a public policy for Michigan the letter 
of the declaration [statute] limits it to such suits on a policy 
‘issued or delivered in this State.’ ’’!”4 


The court observed that the words ‘‘other insurer’ in Section 
522.33 meant foreign corporations and also noted that the defendant 
was authorized to do business in Michigan and therefore came within 
the terms of the statute. Rejecting the Minnesota Kertson decision,}”5 
the court distinguished the ruling of that court on the ground that 
Minnesota had no law barring suit against an insurer in an original 
action against the insured. 

In his dissenting opinion, Chief Justice Butzel disagreed with the 
majority’s holding that the statute applied to policies issued outside 
the state of Michigan. He argued that contracts made in Wisconsin 
should be enforced according to Wisconsin law. Justice Reid con- 
curred in this dissent. 

With the precedent of such a sweeping decision, there is slight 
possibility that the Michigan court would permit either joinder of 
insurer and insured or direct action against the insurer on any auto- 
mobile liability policy, no matter what its specific provisions or where 
the policy were issued. While Dick is thereby placed in a disad- 
vantageous position, he can at least be certain that in Michigan he 
must sue Tom first. 


CoNCLUSION 


One thing is clear from a comparison of the Wisconsin laws govern- 
ing direct suit against, or joinder of, the insurance company in an 
original action on an automobile liability policy with the laws and 
court decisions of Illinois, lowa, Minnesota and Michigan. In Wis- 
consin alone is the plaintiff given complete freedom to make the 
insurer a party to his action. Although he may not make invidious 
insinuations or prejudicial statements about the insurer in the pres- 
ence of the jury, it is obvious that the jury will be aware of the 
insurer’s interest throughout the trial. In other jurisdictions the in- 
surance company remains in the background and its presence is 
revealed to the jury only through their general knowledge that in- 
surance companies make a practice of defending such suits or by 
carefully directed questions on the voir dire or to witnesses during 
the trial. Whether or not joinder of the insurance company results 





1% Lieberthal v. Glen Falls Indemnity Company, 316 Mich. 37, 42, 24 N.W.2d 
547, 549 (1946). 
1% 185 Minn. 591, 242 N.W. 329 (1932). 
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in higher verdicts for the injured plaintiff cannot be definitely de- 
termined without further statistical studies. The general feeling of 
the courts and other authorities is that it does. 

Whatever the effect on the size of the verdict, it is clear that Wis- 
consin procedural rules permit the plaintiff to realize his recovery 
much more rapidly and with less litigation and greater certainty. 
The tortfeasor is in all cases spared the burden of paying the judg- 
ment when the insurance company is ultimately liable. Thus the 
two parties protected by an automobile insurance policy are more 


adequately served. 
JEAN S. GALLAHER 














Notes 


CLASSIFICATIONS AND CONSTRUCTION OF STATUTES 
AWARDING MULTIPLE DAMAGES FOR WASTE. Slightly over 
half the states have statutes which allow a reversioner, remainder- 
man or landlord to bring action and recover double or treble damages 
against a tenant who commits waste. Courts have been hesitant to 
apply such statutes because at times the awarding of multiple dam- 
ages can be very severe; yet the statute may be clear and unambigu- 
ous. How the courts have handled this problem is the subject of this 
note. Wisconsin’s waste statute awarding double damages will receive 
particular attention. 

The concept of “‘waste’’ has come from the common law. In 1278 
the statute of Gloucester gave the writ of waste with treble damages 
against those who held estates for years.! The state legislatures have 
seized this concept and merely given an action for “waste’’ without 
defining the term,” making it necessary to turn to the common law 
when questions of application and interpretation arise.* 

Statutes awarding multiple damages for waste vary so widely in 
wording and interpretation that there seems, at first, to be confusion 
and inconsistency in the administration of this branch of the law. 
A closer examination of these statutes and the few cases interpreting 
them discloses that the varying judicial interpretations are due to 
differences in statutory language. Generally, these waste statutes fall 
into six classifications. The first group, typified by Maine and Mass- 
achusetts,‘ allows single damages for actions of waste brought against 
a life tenant or tenant for years. But where waste is committed by a 
joint tenant or tenant in common, treble damages may be assessed.5 
There are few judicial interpretations within this group, probably 
because there are only two states having this type of statute and 
most of the tenants are subject merely to single damages.® 

12 Tirrany, Rea Property § 646 (3d ed. 1939). 

? The statute of Gloucester still seems to be in force in some jurisdictions, 
while it has been specifically repealed in other jurisdictions. See 2 Tirrany, 
Rea Property § 646 (3d ed. 1939); also, Note, 45 A.L.R. 771 (1926). 

3 Melms v. Pabst Brewing Co., 104 Wis. 7,9, 79 N.W. 738, 739 (1899). 

4Me. Rev. Strat. c. 111, § 1 (1944); Mass. ANN. Laws c. 242, § 1 (1933). 
Maryland is in a classification by herself, awarding double qraegee against any- 
one who violates an injunction to stay waste. Mp. Ann. Cope Grn. Laws art. 
16, § 96 (1951). Massachusetts at first adopted the statute of Gloucester in 
Sackett v. Sackett, 25 Mass. 309, 8 Pick. 309 (1829). 

5 Me. Rev. Srat. c. 111, § 5 (1944); Mass. Ann. Laws c. 242, § 4 (1933). 

* Awarding of single damages affirmed in Padelford v. Padelford, 24 Mass. 


151, 7 Pick. 151 (1828). Awarding of treble damages affirmed in Proctor v. Proctor, 
182 Mass. 415, 65 N.E. 797 (1903). 
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In the second type, a very small minority of states allow multiple 
damages for waste, but specifically provide that multiple damages 
may only be awarded when the jury finds the waste to have been 
wantonly committed.’ This type of statute has been strictly con- 
strued. For example, the Virginia court held in Kavanough v. Donovan,® 
that where a plaintiff brought action for wanton waste and the jury 
did not indicate whether the damages it found were single or double, 
the jury’s failure to make the necessary findings amounted to a 
reversible error. A new trial was ordered. 

The third type of statute is as follows: 


If the plaintiff prevails, there shall be judgment for treble 
[double] damages. ° 


or, the court: 
. must award treble damages.’° 


The use of “shall’’ or “‘must’’ makes the assessment of double or 
treble damages mandatory upon the court;" nevertheless, in constru- 
ing these statutes as strictly as possible, the courts have uniformly 
held multiple damages cannot be awarded where the waste committed 
was ‘“‘permissive’’.!? If the waste is voluntary, even though it was 
committed without malice or under the mistaken belief that the land 
was owned by the person committing the waste, multiple damages 
will be assessed."* As a result, for jurisdictions under this type of 





7™Va. Cope Ann. § 55-214 (1950), awards double damages; W. Va. CopE 
Ann. § 3683 (1949), awards treble damages. 

§ Kavanaugh v. Donovan, 186 Va. 85, 41 S.E.2d 489 1947). 

®* Was. Rev. Stat. Ann. § 938 (Rem. Supp. 1943); Dex. Rev. Cope § 3796 
(1935), awards double damages and place wasted; Towa CopE § 658.1 (1950), 
uses the words, “‘. . . is liable to pay three times the d amages ...”; Ky. Rev. 
Start. § 381. 350 (1948), treble damages for waste by tenant for life ‘or term of 
years plus loss of thing wasted. Mo. Rev. Star. § 537.420 (1949), has the same 
wording as the Kentucky statute, but there is doubt about its application. See 
the fourth classification on page 727 of this note. 

10 N.Y. Cope or Crvit Procepure before 1935, § 524; also Laws 1920, c. 930, 
§ 1. New York no longer awards ~ damages for waste, but only compensatory 
damages by Laws 1935, c. 797, § 1. See resently  % # REAL Property Law § 524. 
For the purposes of this note, New York detidons before 1935 will be included 
within this third classification. 

11 Graffell v. Honeysuckle, 30 Wash.2d 390, 191 P.2d 858 (1948); Fisher’s 
poh Haney, 180 Ky. 257, 202 S.W. 495 (1918); McCartney v. Titsworth, 119 

p. Div. 547, 104 N.Y. Supp. 45 (4th Dep’t 1907); Waples v. Waples, 2 Harr. 
aP (Del. Sup. Ct. 1836). 

12 Collins v. Security Trust Co., 206 Ky. 30, 266 S.W. 910 (1924) ; agen ag 
Fuel Co. v. Haden, 182 Ky. 8, 206 S.W. 8 (1918); Fisher’s Ex’r v. Haney, 180 
Ky. 257, 202 S.W. 495 (1918); Prescott v. Grimes, 143 Ky. 191, 136 $V ’ 206 
(1911); Smith v. Mattingly, 96 Ky. 228, 28 S.W. 503 (1894) ; Danziger v. Silber- 
thau, 21 Civ. Proc. R. 283, 18 N.Y. Supp. 350 (1891). See, Graffell v. Honey- 
suckle, 30 Wash.2d 390, 401, 191 P.2d 858, 865 (1948). 

13 Rutherford v. Aiken, 3 N.Y. Sup. Ct. 60 (T.&C. 1874); Robinson v. Kinne, 
1 N.Y. Sup. Ct. 60 (T.&C. 1873). 
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statute the question becomes, ‘‘Was the waste committed permissive 
or voluntary?”’ 

This note will not examine that question closely. The interpreta- 
tions of various acts of waste are not always consistent, but the 
broad definitions quoted are very often the same. Voluntary waste 
is said to consist of ‘‘ . . . the commission of some deliberate or vol- 
untary destructive act, such as pulling down a house, or removing 
things fixed to and constituting a material part of the freehold,’’™ 
while permissive waste is defined to imply “ . . . negligence or omis- 
sion to do that which will prevent injury, as, for instance, to suffer a 
house to go to decay for want of repair or to deteriorate from neg- 
lect.’’"> The wholesale cutting of timber is voluntary waste, but 
neglect in allowing glass to be broken, railings destroyed and plaster- 
ing injured has been held to be permissive waste.'’ In jurisdictions 
having the mandatory waste statute the distinction between vol- 
untary and permissive waste can be very subtle. 

Kentucky and Missouri make up the fourth classification. Both 
states have a waste statute reading that if a tenant for life or years 
commits waste he ‘‘shall’’ be liable for treble damages.* Other states 
having similarly worded statutes have interpreted the word “shall’’ 
as making the awarding of treble damages mandatory upon the trial 
court.!® If this were the only waste statute that Kentucky and Mis- 
souri had enacted, then they would be within the preceding (third) 
classification. However, each state has a second waste statute, fol- 
lowing shortly after the first, stating that “in any action for waste ...’’ 
where the jury finds the waste wantonly committed, treble damages 
will be assessed.?° To give effect to both statutes, it would be pos- 
sible to hold that treble damages should be awarded against a tenant 
for life or years in a waste action under the first statute; in other 
cases of waste, as where the action is against a cotenant, the second 
statute would apply and any treble damage award would depend 
upon a finding of wantonness. Instead, the Missouri court held the 
second statute to be prevailing and applicable in all cases of waste 
as its language would literally indicate, thus nullifying the first stat- 
ute.?! 

z = v. Honeysuckle, 30 Wash.2d 390, 398, 191 P.2d 858, 863 (1948). 
py toCartney v. Titsworth, 119 App. Div. 547, 104 N.Y. Supp. 45 (4th Dep’t 


17 Danziger v. Silberthau, 21 Civ. Proc. R. 283, 18 N.Y. Supp. 350 (1891). 

18 Ky. Rev. Srart. § 381.350 (1948); Mo. Rev. Star. ANN. § 537.420 (1949). 

19 See note 11 supra. 

20 Ky. Rev. Strat. § 381.400 (1948); Mo. Rev. Strat. Ann. § 537.490 (1949). 
( 1 First Nat’l Realty & Loan Co. v. Mason, 185 Mo. App. 37, 171 S.W. 971 
1914). 
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The fifth classification includes the largest number of those states 
having multiple damage statutes.*? The following is a typical statute 
within this group: 

If a guardian, tenant for life or years, joint tenant, or tenant 
in common of real property, commit waste thereon . . . [action 
may be brought] . . . in which action there may be judgment for 
treble damages. 


The clause, ‘there may be a judgment for treble damages,’’ has been 
interpreted to mean that the awarding of treble damages is permis- 
sive rather than mandatory, thereby giving considerable latitude to 
the trial court.* Moreover, the trial court may not award treble 
damages where the waste was permissive™ and some of the state 
courts have further modified the statute by holding that the trial court 
can only award treble damages when it is shown the waste was 
wantonly or wilfully committed.** The leading case interpreting this 
type of statute is DeLano v. Tennent,”” a Washington case, where the 
defendant added a crane, coke oven, clay floor and small structures 
to a leased building used for a foundry. When the defendant vacated 
the premises he took down all the structures and fixtures he had 
erected; this materially weakened the original building. It was held 
that treble damages should not be awarded since the waste was the 
natural consequence of removing the fixtures. The court explained 
the result by stating that treble damages may be allowed only where 
the waste was wanton or wilful. 

A seeming exception to this group is the frequently cited Sherrill 





2 Ten states and one territory as follows: Cat. Copg Civ. Proc. ANN. § 732 
(1949); Ipano Cope ANN. tit. 6, § 201 (1947); Minn. Strat. § 561.17 (Henderson 
1949); Mont. Rev. Copes ANN. § 93-6102 (1947); Nev. Rev. Laws § 5505 
(1912), also Nev. Comp. Laws Ann. § 9052 (1929), as reported in ResTaTMENT, 

ROPERTY § 198 (1948 Supp.); N.C. Gen. Stat. ANN. § 1-538 (1943); N.D. Rev. 
Cove § 32-1722 (1943); Ore. Comp. Laws. ANN. § 8-405 (1940); S.D. Copr 
§ 37.3601 (1939); Uran Cope ANN. § 78-38-2 (1953); ALaska Comp. Laws. 
ANN. tit. 56, § 1-25 (1949). 

% Cai. Cope Crv. Proc. ANN. § 732 (1949). 

*% Tsom v. Rex Crude Oil Co., 140 Cal. 678, 74 Pac. 294 (1903), aff’d by Isom 
v. Book & The Rex Crude Oil Co., 142 Cal. 666, 76 Pac. 506 (1904); Sherill v. 
Connor, 107 N.C. 543, 12 S.E. 588 (1st case, 1890); Erbes v. Smith, 35 Mont. 
38, 88 Pac. 568 (1907); Winans v. Valentine, 152 Ore. 462, 54 P.2d 106 (1936); 
DeLano v. Tennent, 138 Wash. 39, 244 Pac. 273 (1926). Even though Wash- 
ington is not now listed in note 22 supra as being one of the states within the fifth 
classification, before 1948 Washington had a waste statute using the permissive 
word “may,” see WasH. Rev. Strat. ANN. § 938 (1931). For the purposes of this 
note Washington decisions before 1948 will be included within the fifth classifica- 
tion. 

% Winans v. Valentine, 152 Ore. 462, 54 P.2d 106 (1936). 

% Isom v. Rex Crude Oil Co., 140 Cal. 678, 74 Pac. 294 (1903); DeLano v. 
Tennent, 1388 Wash. 39, 244 Pac. 273 (1926). 

27 DeLano v. Tennent, 138 Wash. 39, 244 Pac. 273 (1926). 
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v. Connor, a North Carolina case.** North Carolina’s waste statute 
reads in part: 


In all cases of waste . . . the court may give judgment for 
treble the amount of the damages. . . .”* (Italics supplied.) 


This has been interpreted as allowing the trial court to use its own 
discretion in awarding treble damages.*® However, Sherrill v. Connor, 
holds that the trial court, if it desires, may award treble damages for 
permissive waste suffered by a tenant in dower.*' The other states 
in this group hold the waste must be voluntary and, in some instances, 
wantonly committed before the trial court may exercise its discre- 
tionary powers,®* but those states have the clause, “a tenant who 
commits waste is liable . . .’”’—“‘commits’”’ implying voluntary or 
active waste. The North Carolina statute, on the other hand, opens 
with the phrase, “In all cases of waste . . .’’—including permissive 
waste within the scope of the statute.** Even so North Carolina does 
limit its concept of permissive waste by further holding in Sherrill v. 
Connor that the jury must take into account the condition of the 
estate when the tenant took possession and the general economic 
conditions at the time. In this case the tenant’s failure to repair cer- 
tain large barns was not permissive waste, because the emancipation 
of the slaves had changed the economic position of the farm.* 
Wisconsin, Michigan, New Jersey and Rhode Island have the sixth 
and strictest type of multiple damage statute. As in the third clas- 
sification, the awarding of double damages is made mandatory by 
the use of the word “‘shall.’’* It is in the statutory section defining 
who is liable for waste that a difference appears when it is stated 
that “‘. .. any guardian or [tenant] . . . for a term of life or years... 
[who] shall commit*’ or suffer any waste . . .’’ is liable for an action 
for waste.** Other states except the four in this group use the word 





8 Sherill v. Connor, 107 N.C. 630, 12 S.E. 588 (2d case, 1890). 

29 N.C. Gen. Stats. ANN. § 1-538 (1943). 

8° Sherill v. Connor, 107 N.C. 543, 12 S.E. 588 (1st case, 1890). 

#1 See note 28 supra. 

3 See note 26 supra and note 25 supra. 

33 See note 22 supra. 

% See note 29 supra. 

% See note 28 supra. 

%* Micu. Comp. Laws § 692.406 (Mason 1948); N.J. Rev. Srar. 2A:65-3, as 
amended by Laws 1950, c. 171; R.I. Gen. Laws c. 587, § 1 (1938); Wis. Strat. 
§ 279.07 (1951). All states in the sixth group except New Jersey award double 
damages instead of the usual treble. 

37In New Jersey the word ‘‘make” is used instead of “commit.” See N.J. 
Rev. Stat. 2A:65-1,2 (1951). 

38 Micu. Comp. Laws § 692.401 (Mason 1948); N.J. Rev. Srar. 2A:65-1, 2 
(1951); R.I. Gen. Laws c. 587, § 1 (1938); Wis. Strat. § 279.02 (1951). 
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“commit’’ alone in defining who is liable.*® What then is the meaning 
of the additional word “‘suffer’’? 

Ohio has a very logical explanation in Reams v. Henney,*° where 
the court construed an Ohio statute which said, “‘A tenant for life . . . 
who commits or suffers waste . . .’’ forfeits the real property “‘. . . of 
which such waste is committed or suffered . . .’"4! The Ohio court 
held the statute covered both permissive and voluntary waste, the 
word “commits”? meaning voluntary waste and the word “suffers’’ 
meaning permissive waste.*? It should be pointed out that the Ohio 
case involved the interpretation of a statue which had as its strongest 
penalty the forfeiture of the estate wasted. Would Wisconsin and 
Michigan, which have identically worded waste statutes, apply the 
same interpretation to a statute imposing a penalty which could be 
much harsher in some situations? 


Policy of Courts Towards Waste Statutes 


As has been indicated, courts in general are hesitant to apply 
multiple damages for waste allowed by the legislature and, conse- 
quently, have construed these statutes as strictly as possible. With 
one exception,“ the courts have been careful to point out that multiple 
damages statutes are highly penal.‘* Besides the examples already 
mentioned, we find that in Wisconsin voluntary waste which is 
beneficial to the property in the long run is not waste to be penalized 
under the statute. In New Jersey where the statute provides man- 
datory treble damages, a landlord cannot maintain an action at law 
for waste to recover treble damages, but he must, if he wishes treble 
damages, bring action under the statute, alleging it in the complaint.“ 
Perhaps the clearest illustration of judicial reluctance is seen in Wash- 
ington, which had a statute providing that treble damages “‘may’’ be 


39 Cat. Cope Civ. Proc. Ann. § 732 (1949); Dex. Rev. Cope § 3788 (1935); 
Iowa Cope § 658.1 (1950); Ky. Rev. Srat. § 381.350 (1948); Me. Rev. Srar. 
c. 111, § 5 (1944); Minn. Star. § 561.17 (Henderson 1949); Mo. Rev. Srar. 
Ann. § 537.420 (1949); Mont. Rev. Copes Ann. § 93-6102 (1947); Nev. Rev. 
Laws § 5505 (1912); N.Y. Reau Property Law § 520 (1945); N.D. Rev. Cope 
§ 32-1722 (1943); Orr. Comp. Laws Ann. § 8-405 (1940); S.D. Cope § 37.3601 
(1939); Uran Cope ANN. § 78-38-2 (1953); Va. Cope ANN. § 55-211 (1950); 
Wasu. Rev. Star. ANN. § 938 (Rem. Supp. 1943); W. Va. Cope ANN. § 3680 
(1949); ALasKa Comp. Laws ANN. tit. 56, § 1-25 (1949). 

4° Reams v. Henney, 88 Ohio App. 409, 97 N.E.2d 37 (1950). 

“1 On10 Gen. Cope ANN. § 10503-23 (Page 1938). 

4 See note 40 supra at 411, 97 N.E.2d at 38. 

43 Sackett v. Sackett, 25 Mass. 309, 8 Pick. 309 (1829), later overruled by Adams 
v. Palmer, 72 Mass. 338, 6 Gray 338 (1856). 

“ Graffel v. Honeysuckle, 30 Wash.2d 390, 191 P.2d 858 (1948); Hoolihan v. 
Hoolihan, 119 App. Div. 925, 104 N.Y. Supp. 551 (1907), aff’d 193 N.Y. 197 
(1908); Adams v. Toles, 72 Mass. 338, 6 Gray 338 (1856). 

46 Melms v. Pabst Brewing Co., 104 Wis. 7, 79 N.W. 738 (1899). 

4 Smith v. Salvation Army, 104 N.J.L. 102, 140 Atl. 298 (1928). 
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awarded.‘’ This statute was discussed at length in Delano v. Tennent, 
and was interpreted to mean the awarding of treble damages was 
discretionary with the court and could only be made where waste 
was wanton.** Seventeen years later in 1943 the Washington legisla- 
ture amended the statute to read that if the plaintiff prevails there 
“shall be’’ a judgment for treble damages.*® This amendment came 
as a surprise and without explanation.*° The new amendment was 
first interpreted in 1948 in Graffell v. Honeysuckle." There the lower 
court, finding voluntary waste which had been committed without 
wantonness or malice, refused to award treble damages. It was reluc- 
tantly held by the supreme court in a thorough review of the Delano 
case and subsequent legislation, that the statute made the awarding 
of treble damages mandatory upon the court even for voluntary waste. 
Yet, in dictum the Washington court indicated it would not apply 
the statute to permissive waste. 


Wisconsin’s Policy Towards Penal Statutes 


In statutes awarding multiple damages other than the waste stat- 
ute, Wisconsin has formulated a policy of strict interpretation.” Thus 
under a Wisconsin statute which provided treble damages for the 
conversion of timber, it was held that this statute applied only when 
the conversion is wilful or wanton. Under another statute which 
awarded treble damages to a person injured when a public utility 
omits to do an act, matter or thing required to be done, multiple 
damages may be assessed only when the omission was reckless or 
wilful.* In answering the argument that such an interpretation is an 





47 Wasu. Rev. Stat. ANN. § 938 (1932). 

48 DeLano v. Tennent, 138 Wash. 39, 244 Pac. 273 (1926). 

pA = Rev. Strat. Ann. § 938 (Rem. Supp. 1943), as amended by Laws 1943, 
. 22, § 1, p. 40. 

50 See Comment, The Amendment of the Waste Statute—Retrogression?, 21 WasH. 
L. Rev. 31 (1946); also 23 Wasn. L. Rev. 282 (1948). 

5! Graffell v. Honeysuckle, 30 Wash.2d 390, 191 P.2d 858 (1948). 

52 Jd. at 401, 191 P.2d at 865; see also note 50 supra. Contrary to Washington’s 
tougher legislative approach to multiple damages for waste, New York by Laws 
1935, c. 797, § 1, and possibly Nebraska, (see cross reference table 2 Nes. Rev. 
Srat., p. 1427 (1943), § 20-2129 of 1929 Comp. Stat. Nes. was omitted in 
the 1943 Nes. Rev. Star.), have repealed their multiple damages waste statutes 
with New York now allowing only single or compensatory damages, N.Y. REAL 
Property Law § 524. Virginia has reduced damages found by a jury for wanton 
waste from treble damages to double damages, see revisor’s note after § 5509 
(p. 2399) Va. Cope Ann. (1919). 

53 Chrome Plating Co. v. Wis. Electric Power Co., 241 Wis. 554, 6 N.W.2d 
692 (1942). 

* Cohn v. Neeves, 40 Wis. 393 (1876). 

* Krom v. Antigo Gas Co., 154 Wis. 528, 140 N.W. 41 (1913). 


° 
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encroachment upon legislative powers the Wisconsin court said in 
Krom v. Antigo :* 
. . . this court, in a series of decisions commencing many years 
ago, has construed similar statutes highly drastic and penal in 
their nature as not covering acts or omissions resulting from 
mere inadvertence or excusable neglect.5” 


An Interpretation of Wisconsin’s Waste Statute 


In spite of such a clearly announced policy limitation on penal 
statutes, it is doubtful that the same limitation may be applied to 
the Wisconsin waste statute. In this instance we are confronted with 
the specific statutory wording ‘‘commit’’ and “suffer’’, which, ac- 
cording to the Ohio court, includes permissive waste.5* A Rhode 
Island court in construing the same type of waste statute seemed to 
indicate that if a tenant had been guilty of permissive waste, 1.e. 
negligent in the burning of a building, he would have come within 
the double damage penalty.® Finally there is dictum in an important 
Wisconsin waste case saying that while the Wisconsin statute does 
not define waste, it may include both voluntary and permissive 
waste.*° 

Faced by the strictest of all types of waste statutes, has the Wis- 
consin court made some exceptions or limitations? There are very 
few Wisconsin cases on this statute,® but a possible avenue of escape 





% Krom v. Antigo, note 55 supra, was reversed upon rehearing in 154 Wis. 
541, 143 N.W. 163 (1913), but the original opinion was reaffirmed in Chrome 
Plating Co. v. Wis. Electric Power Co., 241 Wis. 554, 6 N.W.2d 692 (1942). 

57 See note 55 supra, at 535, 140 N.W. at 44. 

58 See note 40 supra. 

59 Sampson v. Grogan, 21 R.I. 174, 42 Atl. 712 (1899). 

6° Melms v. Pabst Brewing Co., 104 Wis. 7, 9, 79 N.W. 738, 739 (1899). 

61 Only five Wisconsin cases were found where the original plaintiff had at- 
tempted to bring action for double damages under the waste statute. None of 
these cases tested to any extent the scope and application of the double damage 
penalty for waste. In Lindoft v. Vandenberg, 201 Wis. 330, 230 N.W. 46 (1930), 
the plaintiff recovered double damages in the lower court for the removal of 
fixtures at the end of a lease. The defendant on appeal challenged the validity of 
the double damage statute, but in the opinion no mention was made of double 
damages, the Supreme Court having found that the removal of the fixtures was 
not waste. In Payne v. Meisser, 176 Wis. 432, 187 N.W. 194 (1922), it was held 
that an action for waste under the statute survives the death of a tenant, but 
only for single damages. Reinkey v. Wilkins, 172 Wis. 515, 179 N.W. 751 (1920), 
is the sole Wisconsin case affirming the awarding of double damages, in this 
instance for waste committed in the cutting of timber after commencement of a 
suit for partition and accounting. Double damages were asked for, but not 
awarded in Melms v. Pabst Brewing Co., 104 Wis. 7, 79 N.W. 738 (1899) on the 
ground that the property in question had been improved by the destruction of 
an old house which had become a financial white elephant. The injury complained 
of in Bandiow v. Thieme, 53 Wis. 57, 9 N.W. 920 (1881), was held not to be an 
action for waste so that double damages were refused. 

No significant cases construing the double damage penalty for waste were 
found in Michigan, which has a waste statute identical to that of Wisconsin. 
See Micu. Comp. Laws § 692.401 and § 692.406 (Mason 1948). 
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in borderline cases is indicated in Bandlow v. Thieme, an opinion 
containing several statements of law not exactly consistent with 
other jurisdictions. In this case a tenant in possession of a building, 
under a lease, threw grime, dirt and “‘offensive’’ matter upon the 
walls and windows of the dwelling and destroyed a waste pipe so 
that an ‘‘offensive’’ odor rendered the building unfit for occupancy. 
The plaintiff charged that the acts were wantonly committed and 
brought action under the waste statute for double damages, but it 
was held that this was not an action for waste. The court said this 
was an injury similar to a “‘permissive injury’’ where dirt may be 
negligently allowed to accumulate.® It was pointed out that no part 
of the building was destroyed or materially injured. The court fur- 
ther stated that, because the action was penal in nature, slight de- 
struction is not waste. This opinion might be construed as giving a 
narrower interpretation to permissive waste than other states, for 
Bandlow v. Thieme holds that “‘permissive injury’’ and slight destruc- 
tion are not waste.© 

Knowing that double damages might be automatically awarded 
in all cases of waste brought under the statute, would a Wisconsin 
jury or trial judge be likely to find waste, where the waste suffered 
was of the permissive nature or even was committed without wan- 
tonness or wilfulness? Is the fact that many actions for waste are 
brought at common law where there is only single damages, instead 
of under the waste statute an indication of a hesitancy to use the 
statute?® While, in many instances, the threatened use of the statute 
may be effective in discouraging a tenant from committing waste,*’ 

6 Bandlow v. Thieme, 53 Wis. 57, 9 N.W. 920 (1881). 

8 Jd. at 59, 9 N.W. at 921. 

* Td. at 61, 9 N.W. at 922. 

8 Another possible exception to the very strict statute of the Wisconsin type 
is indicated by the New Jersey court where in dictum it speculated that a tenant 
which is a charitable institution and is charged with waste will not be liable for 
treble = Smith v. Salvation Army, 104 N.J.L. 102, 105, 140 Atl. 298, 
300 (1928). 

bed note 61 supra; also the following eight cases where either actions for 
single damages for waste or for an injunction to restrain waste plus single damages 
for waste which had already occurred. In all these cases it would seem that 
double damages could have been pleaded. Lander v. Hall, 69 Wis. 326, 34 N.W. 
80 ‘codes Nelson v. Churchill, 117 Wis. 10, 93 N.W. 799 (1903); Wilkinson v. 
Wilkinson, 59 Wis. 557, 18 N.W. 527 (1884); Whitney v. Morrow, 34 Wis. 644 
(1874); Phelan v. Boylan, 25 Wis. 679 (1870), tenant for life may be liable to an 
action for waste for nonpayment of taxes, with only single damages prayed for 
in this case; Willis v. Fox, 25 Wis. 646 (1870); Wright v. Roberts, 22 Wis. 161 
(1867); Gillett v. Treganza, 13 Wis. 472 (1861). 

67 In the southern states where tenants are apt to be especially poor and where 
sharecropping prevails, it is possible that threat of action under the waste stat- 
utes can be made a weapon by the landlord. However, most southern states do 
not award double damages for waste. It is also a question whether sharecroppers 
are included within the waste statute. For a commentary on this general topic 
see: Maneum, THE LeGa STATUS OF THE TENANT FARMER IN THE SOUTHEAST 
(University of North Carolina Press 1952). 
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if suit is actually brought and the plaintiff recovers, the results could 
be harsh and unjust. These considerations and the comparison of 
Wisconsin’s waste statute with those in other states challenge the 
soundness of a strict waste statute. It would seem that the Wisconsin 
waste statute could be modified to give the trial court greater dis- 
cretionary power, making the statute a more fiexible working tool 
of judicial administration, rather than a stiff and sometimes bypassed 


statute. 
Tuomas H. BARLAND 





CAUSE AND “POLICY FACTORS” IN WISCONSIN NEG- 
LIGENCE LAW. In the development of the law of negligence, the 
issue of proximate cause has, both from the standpoint of substantive 
and procedural law, been one of the most confused and controversial 
areas. As Dean Green puts it,! “‘ ‘Proximate cause’ and ‘causal rela- 
tion,’ have not even the remotest kinship. They present wholly dif- 
ferent problems.’’ He goes on to say with regard to proximate cause: 
“The problems dealt with under ‘proximate causation’ involve 
limitations upon legal responsibility’? and suggests when the gen- 
eral term “proximate cause’’ is divided into two distinct parcels, 
1.€., physical cause and policy factors limiting liability, much of the 
confusion disappears. 

In the oft-cited case of Osborne v. Montgomery® the court, while 
not directly faced with the issue, delivered a broad dissertation on 
the law of proximate cause in Wisconsin. A head note summarizes 
the doctrine on policy factors as follows: 


In this state, liability is not limited merely to the natural and 
probable consequences of a negligent act but extends to all 
consequent damages naturally following the injury whether or 
not to be reasonably anticipated, though a causal relation must 
exist between the act and the injury.‘ 


Up until that time, a more distinct foreseeability than that required 
for negligence had been a limiting factor.® 

A short time later in the case of Chester v. Wisconsin P. & L. Co.® 
the court seemed to be announcing an entirely different stand on the 
matter of ‘‘proximate cause.’’ The result of the decision was to in- 





1 GREEN, JUDGE AND Jury 232 (1930). 

2 Td. at 196. 

3 203 Wis. 223, 234 N.W. 372 (1931). 

4 Td., at 224. 

5 Diesenrieter v. Kraus-Merkel Malting Co., 97 Wis. 279, 72 N.W. 735 (1897); 
Campbell, Duty, Fault and Legal Cause, 1938 Wis. L. Rev. 402, 405. 
6 211 Wis. 158, 247 N.W. 861 (1933). 
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troduce an even more distinct foreseeability at the causation level, 
than had existed previous to the Osborne case. This, coupled with 
the court’s approval of the pattern established in the case of Berra- 
fato v. Exner,’ particularly the second question which asks the jury 
whether the injury is the natural and probable consequence of the 
negligent act, greatly dissipated the strength of the language in the 
Osborne case, while citing it with approval. The Chester case® had 
the double-barrelled effect of posing an unnecessarily complicated 
instruction to the jury, and causing even more confusion as to the 
substantive law itself.® 

The Supreme Court of Wisconsin clarified its position on this 
matter in the recent case of Pfeifer v. Standard Gateway Theater.’ 
This was an action to recover for damage to the plantiff’s eye caused 
by a spitball. The injury occurred while the plaintiff was a patron of 
the defendant’s theater, and it could not be discovered who had 
thrown the spitball. 

In the trial court a verdict was directed against the plaintiff on 
the ground that he had not submitted enough evidence at the physical 
cause level to raise an issue for the jury. In the first appeal the 
supreme court, in remanding the case for a new trial, held that this 
was a question for the jury on the ground that no matter how fre- 
quently or carefully the defendant had patrolled the theater, the 
spitball might still have been so thrown." 

In the second trial, the jury found the defendant to be negligent 
both in patrolling the theater, and in controlling the conduct of other 
patrons. They further found, however, that this negligence was not 
the ‘‘efficient cause’’ of the injury and judgment was entered for the 
defendant. The plaintiff then appealed on the ground that the in- 
struction given the jury on the issue of causation was prejudicial in 
that it introduced the element of foreseeability into their considera- 





7194 Wis. 149, 216 N.W. 165 (1927). 

8 See note 6 supra. 

® In connection with this latter point, a dichotomy of authority arose in Wis- 
consin, on the one hand presenting an extremely limited liability, and on the 
other, a broad liability not limited by foreseeability. Cases supporting broad 
liability: Bengston v. Estes, 260 Wis. 595, 51 N.W.2d 539 (1952); Brown v. 
Travelers Indemnity Co., 251 Wis. 188, 28 N.W.2d 306 (1947); Hatch v. Smail, 
249 Wis. 183, 23 N.W.2d 460 (1946); Butts v. Ward, 227 Wis. 387, 279 N.W. 6 
(1938); Felix v. Soderberg, 207 Wis. 76, 240 N.W. 836 (1932); Murray v. Yellow 
Cab Co., 180 Wis. 314, 192 N.W. 1021 (1923). Cases supporting narrow liability: 
Swinkels v. Wisconsin’ Michigan Power Co., 221 Wis. 280, 267 N.W. 1 (1936); 
Byerly v. Thorpe, 221 Wis. 28, 265 N.W. 76 (1936); Brager v. Milwaukee E.R. 
& L. Co., 220 Wis. 65, 264 N.W. 733 (1936). 


10 262 Wis. 229, 55 N.W.2d 29 (1952). 
11 Pfeifer v. Standard Gateway Theater, 259 Wis. 333, 48 N.W.2d 505 (1951). 
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tion. The portion of the instruction to which the plaintiff objected 
was, 
“by ‘proximate cause’ of an injury or damage is meant the 
efficient cause,—that which acts first and produces the injury 
as natural and probable result, under such circumstances that he 
who is responsible for such cause, as a person of ordinary intel- 


ligence and prudence, ought reasonably to foresee that a personal in- 
jury to another may probably follow from such person’s conduct.’’™ 


The court pointed out that while this instruction was substantially 
the one first presented in Deisenrieter v. Kraus-Merkel Malting 
Co.,* which had been approved by the court in decisions found in 
every volume of the report for the past twelve years, that it had been 
impliedly repudiated in the case of Osborne v. Montgomery," and that 
this repudiation had been approved in the case of Bengston v. Estes. 
The court stated that the position taken in the latter two cases was 
expressive of its point of view. Accordingly, the case was remanded 
for a new trial. In the words of the court, “‘It was also error to charge 
the jury in the instant case that proximate cause is one which 
‘produces the injury as a natural and probable result... .’ ’’® 

The Pfeifer case is important because of its accomplishment of 
simplifying and clarifying the law dealing with policy factors as a 
limitation on liability and physical cause itself. 


Simplification 

It seems very clear that by deleting the phrase “natural and prob- 
able consequences’’ from the conventional instructions, the court 
has justifiably simplified the jury’s consideration of the issue of 
causation, since it has been said “‘ . . . in the great majority of cases 
based on negligence where it has been found that a party was neg- 
ligent and that his negligence was a substantial factor in causing the 
injuries under consideration, no question of ‘proximate cause’ re- 
mains.’’!7 

In instructing on causation, the court suggests that in place of 
the misleading term “proximate cause,’’ the less complicated term 
“‘substantial factor’’ be used.!* As an example of an instruction which 
meets its requirements it presents the following: 


12 Pfeifer v. Standard Gateway Theater, 262 Wis. 229, 233, 55 N.W.2d 29, 31 


(1952). 

1897 Wis. 279, 72 N.W. 735 (1897). 

14 203 Wis. 223, 234 N.W. 372 (1931). 

15 260 Wis. 595, 51 N.W.2d 539 (1952). 
( -— v. Standard Gateway Theater, 262 Wis. 229, 235, 55 N.W.2d 29, 32 
1952). 
17 Campbell, Duty, Fault and Legal Cause, 1938 Wis. L. Rev. 402, 422. 

18 Pfeifer v. Standard Gateway Theater, 262 Wis. 229, 236, 55 N.W.2d 29, 33 
(1952); see Campbell, Duty, Fault and Legal Cause, 1938 Wis. L. Rev. 202. 
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“You will notice the question is not whether the found neg- 
ligence was the cause of the collision or accident, but the question 
is whether it was a cause, and the question is framed in that way 
because there may be more than one cause of a collision or an ac- 
cident, the negligence of one person may cause a collision or 
an accident, and the combined negligence of two or more persons 
may cause it. If you find that A was negligent in respect to fail- 
ing to yield the right of way to B, and you find that such neg- 
ligence was a substantial factor in causing the collision, then such 
relationship of cause and effect existed; but in order that a given 
negligence may be considered a cause of a collision or an accident 
there must be a close, direct, and causal connection between the 
negligence and the collision.’’ (Emphasis supplied.)!® 


The Pfeifer case stands for the proposition that policy factors 
limiting liability are to be decided by the court, and not the jury, 
in cases where such an issue is present.”° Theoretically, there is no 
reason why this small percentage of cases could not be settled by 
a jury determination if the issues were phrased without the customary 
misleading vernacular of proximate cause. But practically speaking 
there is no reason to place this burden on the jury when the court 
can settle the matter just as easily. Also, much of the simplification 
of presentation achieved in the ordinary case would be lost in that 
grouping of borderline cases where the court might feel justified in 
presenting the issue to the jury so as to provide against the contin- 
gency of a new trial. 

It seems reasonable to believe that with a great part of the con- 
fusion removed at the level of policy factors, there might be certain 
cases where the court could determine the whole question of causa- 
tion without the aid of a jury. It might be advanced that the Pfeifer 
case is within this category. 

The jury found the defendant to be negligent both in patrolling 
the theater and in controlling the patrons. As to the former, it is 
quite possible that reasonable men could have found that no matter 
how diligently the theater was patrolled, the spitball suddenly 
could have been thrown and caused the injury. With respect to con- 
trol of patrons, however, it was the plaintiff’s contention that the 
spitball-throwing had been in operation over an extended period of 
time before the injury complained of actually occurred. If the de- 
fendant was negligent in failing to control the patrons, it is difficult 
to imagine that reasonable men could find this negligence to have no 
causal connection to the injury. 





( m — v. Standard Gateway Theater, 262 Wis. 229, 237, 55 N.W.2d 29, 33 
1952). 
20 Td. at 238, 55 N.W.2d at 34. 
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The fact that the court ruled the question of causation to be one 
tor the jury could be demonstrative of either of two conclusions: 
one, that even in cases where reasonable men could not differ on 
physical cause, the court will still do lip service to the rule of present- 
ing it to the jury; or two, that the holding is limited only to the facts 
of this particular case. There are some good reasons for choosing the 
latter hypothesis, among them: (a) the court in the previous appeal 
held that proximate cause was for the jury, and found it difficult to 
change their view; (b) the court may not have been convinced that 
there was negligence in the first place and (c) there was a dispute in 
the evidence on the matter of the extended nature of the activity. 


Clarification 

As previously mentioned, the Wisconsin law of limitation of liabil- 
ity by policy factors has been in a state of confusion resulting in two 
different lines of authority.21 The most recent cases, however, have 
stood for a broader liability, allowing no limitation of liability by 
foreseeability at this level.?? The Pfeifer case definitely stands for this 
proposition. Upon reading the decision one is left with the feeling 
that the court is intimating that the substantive policy has been 
quite clear for the past few years, but that the procedure has not kept 
pace. By expurgating the phrase “natural and probable consequence 
from the jury instructions,’”’ the court is removing any doubt as to 
the substantive law which might previously have existed. 

In summary, the decision in the Pfeifer case has simplified the 
law by (a) removing the misleading term “proximate cause’’ and 
substituting the more understandable term “substantial factor’’ 
when referring to physical causation and by (b) leaving policy factors 
for the court to decide. The decision has ciarified the law by stating 
clearly that there is no limitation of liability by foreseeability at the 
level of causation. 

CoNcCLUSION 


Of course these same conclusions could have been reached in an 
examination of the Osborne case when it was decided, and so the 
question must be asked, what are the possibilities of the court’s 
changing its position as it did in the Chester case? 

For two reasons the writer feels that the Pfeifer case has a better 
chance of survival than the Osborne case. First, as has already been 





21 Supra, note 9. 

22 Bengston v. Estes, 260 Wis. 595, 51 N.W.2d 539 (1952); Brown v. Travelers 
Indemnity Co., 251 Wis. 188, 28 N.W.2d 306 (1947); Hatch v. Smail, 249 Wis. 
183, 23 N.W.2d 460 (1946); Butts v. Ward, 227 Wis. 387, 279 N.W. 6 (1938). 
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pointed out, the court in the Osborne decision came to its conclusion 
on proximate cause as a part of a general discussion of the problem, 
while not directly confronted with the issue. The Pfeifer case, how- 
ever, found the court directly faced with the problem and thus its 
decision should be given more weight. Second, the court in the 
Pfeifer case had had the benefit of being able to glance in retrospect 
on the confusing state of the law promulgated in the Chester decision, 
and it would seem from its strong language, reviving and adding 
weight to the Osborne decision, the court has taken a definite stand 
with the intention of maintaining this position. 

RONALD ANTON 





ARBITRATION—SPECIFIC ENFORCEMENT OF AGREE- 
MENTS TO ARBITRATE LABOR DISPUTES IN WISCONSIN. 
The Supreme Court of Wisconsin in Local 1111 UEW et al. v. Allen- 
Bradley Co.,} ruled that an agreement to arbitrate future disputes 
will not be specifically enforced by the courts. This case arose when 
an employee of the Allen-Bradley Co. was refused work upon return- 
ing to her job which she left some 29 months before on leave of 
absence. The employee took her case to the union and the union filed 
a grievance with the company. When no agreement could be reached 
between the union and the company concerning the status of the 
employee, the union invoked the arbitration clause of the collective 
bargaining agreement. The company refused to arbitrate claiming 
that it was not a grievance. The union then brought suit against 
the Allen-Bradley Company requesting the court to declare the 
collective bargaining agreement binding and in full effect. It also 
sought supplemental relief in the form of an order of the court re- 
quiring the company to arbitrate the grievance. The Supreme Court, 
in affirming the decision of the circuit court, stated: 


Whether or not we should agree with Judge BREIDENBACH that 
the common law requires us to hold an agreement for the arbi- 
tration of future disputes unenforceable, we may not overlook 
the positive declaration of the legislature that such agreements 
made between employer and employee are not enforceable as 
are such contracts made by others.” 


The enforceability of arbitration clauses in contracts is governed 
by Wis. Stat. § 298.01 (1951), which reads as follows: 





1 Local 1111 UEW v. Allen-Bradley Co., 259 Wis. 609, 49 N.W.2d 720 (1951). 
2 Id. at 616, 617, 49 N.W.2d at 724. 
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Arbitration clauses in contracts enforcible. A provision in any writ- 
ten contract to settle by arbitration a controversy thereafter 
arising out of such contract, or out of the refusal to perform the 
whole or any part thereof, or an agreement in writing between 
two or more persons to submit to arbitration any controversy 
existing between them at the time of the agreement to submit, 
shall be valid, irrevocable and enforcible save upon such grounds 
as exist at law or in equity for the revocation of any contract; 
provided, however, that the provisions of this chapter shall not 
apply to contracts between employers and employes, or between 
employers and associations of employes, except as provided in 
section 111.10 of the statutes. 


This statute was enacted by the 1931 Legislature and, with the excep- 
tion of the ending, ‘‘except as provided in section 111.10 of the stat- 
utes,’’ which was added to the statute by the 1939 Legislature as 
part of the Employment Peace Act,* has not been amended.‘ 
Although early statutes made no distinction between commercial 
and industrial arbitration,’ many of the present arbitration statutes, 
such as the Wisconsin statute, distinguish the two. This is due to a 
number of things. Commercial arbitration has been in existence a 
relatively long period of time and is more acceptable to legislators 
than industrial arbitration which has a short history. The considera- 
tions governing industrial arbitration differ from those governing 
commercial arbitration. The object of commercial arbitration is to 
avoid law suits as a means of resolving contract disputes.® Industrial 
arbitration serves a different purpose. If an employer and union can- 
not settle a dispute arising under a collective bargaining contract, 
whatever judicial procedures might be available are so impracticable 
that the parties generally avail themselves of the strike or lockout.’ 
To avoid the undesirable consequences accompanying a strike or 





3 Wis. Laws 1939, c. 57. 

‘Section 12148-1 of the Ohio General Code Annotated is similar to the Wis- 
consin statute. The Ohio Court in Utility Workers v. Ohio Power Co., 49 Ohio 
Abs. 619, 77 N.E.2d 629 (1947), sustained a demurrer of an employer to an action 
brought by the union to enforce an agreement to arbitrate in a dispute over 
wages. The court held that there was no statutory provision under which the 
court could compel arbitration and an agreement to arbitrate future disputes 
could not be enforced under the common law. This case is given considerable 
attention in the Allen-Bradley decision. 

5 Gregory & Orlikoff, The Enforcement of Labor Arbitration Agreements, 17 U. 
of Cut. L. Rev. 233, 239 (1950). 

6 WILLISTON, ConTRACTS § 1930 (1938). 

7 As one writer puts it: “In the business world most disputes are of a justiciable 
nature, matters over which courts can and generally will take jurisdiction. In 
the labor world they are not. . . . The distinctions between commercial and in- 
dustrial arbitration are generally those between the arbitration of justiciable dis- 
putes and of relation making non-justiciable controversies.”’ Phillips, The Func- 
tion of Arbitration in ihe Settlement of Industrial Disputes, 33 Cox. L. Rev. 1366, 


1370, 1371 (19°3). 
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lockout the union and the employer turn to arbitration. Despite the 
desirability of preventing work stoppages, legislators have been 
reluctant to interfere in this area of conflict where the effect on the 
balance between interest groups is more extensive than in the case of 
commercial arbitration. 


Arbitration and the Common Law 


The plaintiff union in the Allen-Bradley case, unsupported by 
Section 298.01, wanted the court, despite the case law of other juris- 
dictions, to specifically enforce an agreement between an employer 
and employee union to arbitrate future disputes. In support of their 
argument the plaintiffs cited several Wisconsin cases.* The Court, 
however, distinguished them from the Allen-Bradley case on the 


ground that “‘. . . they involved the principal of appraisement and 
not of arbitration and [were] not applicable to the situation .. . 
presented.’ 


Appraisement is often confused with arbitration. Although some 
of the ruies that apply to arbitration also apply in the same manner 
to appraisement, and the terms have been used interchangeably, there 
is nevertheless a distinction between them. Arbitration presupposes 


the existence of a dispute or controversy to be tried and determined . 


in a quasi-judicial manner. Appraisement, on the other hand, is an 
agreed method of ascertaining value or amount of damage, such 
method being stipulated in advance and generally a mere auxiliary 
or incident of a contract. The object of appraisement is to avoid 
future disputes and not to resolve disputes which have already 
arisen. ° 

To understand arbitration agreements and their enforceability in 
reference to collective bargaining, it is necessary to distinguish be- 
tween the enforcement of an agreement to arbitrate future disputes 
and enforcement of an award rendered by an arbitrator once arbitra- 
tion has been completed. 


In the absence of statute,’ an arbitration agreement will not be 


specifically enforced if the agreement is breached by the refusal of 
one of the parties to arbitrate.!! The only remedy of the complaining 
party is a suit for breach of contract’? and, because of the difficult 





8 oa v. Gilman, 22 Wis. 454 (1868); Schneider v. Reed, 123 Wis. 488, 
101 N 682 (1905); Kipp v. Laun, 146 Wis. 591, 131, N.W. 418 (1911); Depies- 
Heus Oil Co. v. Sielaff, 246 Wis. 36, 16 N.W.2d 386 (1944). 

® West v. Coos County, 115 Ore. ‘409, 237 Pac. 961 (1925). 

10 WILLISTON, ConrTRACTS § 1920 ( 1938). 

11 CoRBIN, ConTRACTS § 1433 (1951); Arbitration of Labor Contract Interpreta- 


' tion Disputes, 43 Inu. L. Rev. 678, 680 (1948). 


12 UpDEGRAFF AND McCoy, ARBITRATION OF Lasor Disputes (1946). 
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task of proving actual damages, recovery is generally limited to 
nominal damages." It is a different story, however, when the parties 
to an arbitration agreement have already arbitrated their dispute 
and an award has been handed down by the arbitrator. Where arbitra- 
tion has been completed, equity will generally grant specific perform- 
ance of the award if it is of such a nature that money damages would 
be inadequate." 

It is said that an agreement to arbitrate future disputes is in- 
herently revocable at common law. This rule appears to have had its 
beginning in what is generally regarded as dictum, by Lord Coke in 
Vynior’s Case. It is attributed to an early judicial antipathy to 
tribunals competing with the courts themselves.’* The basic reason 
behind the rule and its general acceptance is the theory that arbi- 
tration agreements, while not illegal, were opposed to public policy 
because they tended to oust the courts of jurisdiction, and so violated 
“‘the spirit of the laws creating the courts.’’!” In consequence of the 
common law view a court of equity finds itself in the position that 
if it grants the relief sought by the plaintiff and compels the defend- 
ant to arbitrate, the defendant can render the decree nugatory by 
revoking the arbitrator’s authority.’* If equity would enjoin the 
revocation of authority, it would be refusing to follow the law in a 
case in its concurrent jurisdiction and would be setting up a special 
equity rule as to the character and effect of arbitration agreements.’® 
The fact that the courts have followed the rule of Vynior’s Case”® pre- 
sents the only barrier preventing equity from granting specific per- 
formance to a complainant suing for breach of an agreement to 
arbitrate future disputes. If the rule were changed equity could 
specifically enforce arbitration agreements on the ground that the 
legal remedy is inadequate.” 





48 See Munson v. Straits of Dover S.S., 99 Fed. 787 (1900). Negative relief, 
however, has been granted in an English case. In Scott v. Avery, 5 H.L. Cas. 811, 
10 Eng. Rep. 1121 (1856), full effect was given to an agreement which provided 
for arbitration of all disputes with a further provision that no action should be 
brought for any breach of the contract until after issues arising therefrom were 
submitted to arbitration and an award rendered. 

4 Simpson, Specific Enforcement of Arbitration Contracts, 83 U. of Pa. L. Rev. 
160 (1934). 

% 8 Co. 80a, 77 Eng. Rep. 595 (K.B. 1609). 

17 U. of Cur. L. REv., op cit. supra note 5 at 235. 

17 83 U. of Pa. L. REv., op. cit. supra note 14 at 162. 

18 Rust v. Conrad, 47 Mich 449, 11 N.W. 265 (1882). 

19 83 U. of Pa. L. Rev., op. cit. supra note 14 at 163, 164. 

#9 See note 15 supra. 

83 U. of Pa. L. Rev., op. cit. supra note 14 at 164. 
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Labor Arbitration and the Employment Peace Act 


It is difficult to understand why the plaintiff union in Local 1111 
v. Allen-Bradley Co.” brought a court action to enforce its arbitra- 
tion agreement. Its best remedy was available under Chapter 111 
of the Wisconsin Statutes known as the Employment Peace Act. 
Section 111.06 (1)(f) of this chapter provides: 
It shall be an unfair labor practice for an employer individually 
or in concert with others: To violate the terms of a collective bar- 


gaining agreement (including an agreement to accept an arbitra- 
tion award). 


The record does not indicate what considerations motivated Local 
1111 to seek relief by bringing suit in court on the contract instead 
of filing an unfair labor practice charge with the Wisconsin Employ- 
ment Relations Board. The union had a statutory basis for the relief 
it was seeking under Chapter 111, whereas it had neither the support 
of statute nor of judicial precedent in a suit on the contract. Under 
Chapter 111 both employer and union may be charged with an un- 
fair labor practice for breaching a collective bargaining agreement. 
Section 111.06 (2)(c) provides that, “‘It shall be an unfair labor prac- 
tice for an employe individually or in concert with others: To violate 
the terms of a collective bargaining agreement. . .’’ 

The employer or union seeking relief under Chapter 111, where 
an arbitration agreement has been violated, initiates the unfair labor 
practice proceeding by filing an unfair labor practice charge with the 
Wisconsin Employment Relations Board. Hearings are held on the 
complaint after which the board makes “findings of fact’’ and states 
its determination as to the rights of the parties in the form of a 
final order. The final order will either dismiss the charge or “.. . 
require the person complained of to cease and desist from the unfair 
labor practices ... and... take such affirmative action . . . as the 
board may deem proper.’’”* In the event ‘‘ . . . any person fails or 
neglects to obey an order of the board . . . the board may petition the 
circuit court wherein such person resides or usually transacts business 
for the enforcement of the order . . .’’ 

The extent of the board’s authority under Sections 111.06 (1) (f) & 
(2) (c) is perhaps the biggest question mark facing unions and em- 
ployers who want to enforce the provisions of a collective bargaining 
or arbitration agreement. The board has ruled that it has the power 
to compel the parties to an arbitration agreement to arbitrate accord- 





2 259 Wis. 609, 49 N.W.2d 720 (1951). 


3 Wis. Stat. § 111.07 (4) (1951). 
* Wis. Strat. § 111.07 (7) (1951). 
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ing to the terms of the agreement. This ruling has been sustained by 
one circuit court decision,™ but as yet has not been passed upon by 
the Wisconsin Supreme Court. The relationship of Chapter 298 with 
Chapter 111 must be considered in predicting whether the Supreme 
Court will sustain the board if and when it is called upon to decide a 
case contesting the board’s authority. 

Chapter 298 of the Wisconsin Statutes sets forth the rules for 
statutory arbitration. In Section 298.01 it is provided that “... the 
provisions of this chapter shall not apply to contracts between em- 
ployers and employes or between employers and associations of em- 
ployes, except as provided in section 111.10 of the statutes.’’ Section 
111.10 states in part: ‘Parties to a labor dispute may agree in writing 
to have the board act or name arbitrators in all or any part of such 
dispute, and thereupon the board shall have the power so to act.”’ 
Reading these sections together indicates that the only arbitration 
agreements that can be enforced under this section are those where 
parties to a present dispute agree in writing to have the board act 
or name arbitrators to act in their dispute. If Sections 111.06 (1) (f) 
& (2) (c) are interpreted so as to give the board authority to order 
specific performance in disputes arising under general collective bar- 
gaining arbitration agreements, then Chapter 298 is in conflict. The 
board recognized this conflict in the Madison Bus Company case, 
but argued that it was the intent of the legislature under Sections 
111.06(1) (f) & (2) (c) to allow enforcement of arbitration agreements 
to arbitrate disputes arising in the future when enforcement of them 
is intrusted to the board. The board stated :?’ 


It is . . . our conclusion that any provision in the collective bar- 
gaining agreement providing for the arbitration of future disputes 
is valid, and that if either of the parties to such an agreement 
refuse to submit such dispute to a Board of Arbitration after 
having so provided in their agreement, the party refusing can, 
at the request of the opposing party, be required to do so by an 
order of the board. 


Although it may not reflect the court’s position in regard to Sections 
111.06 (1)(f) & (2)(c), in a case contesting the board’s authority 
under Section 111.06 (1)(g) the Supreme Court held that the board 
had the power to order the parties to an arbitration agreement to 
accept an arbitration award once arbitration has been completed.”* 





a —_— Bus Co., Dec. No. 2083-A, 5/49, (Aff’d Dane County Cir. Ct., 
10/49). 

% hid. 

27 Memorandum to Madison Bus Co. decision supra at page 5 

#8 Allis Chalmers Mfg. Co. v. WERB, 254 Wis. 484, 37 N. W.2d 36 (1949). 
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Federal Statutes and the Jurisdictional Problem 


No consideration of the scope of Sections 111.06 (1)(f) & (2)(c) 
in Wisconsin labor arbitration can overlook the construction given 
to federal statutes governing arbitration and labor relations. The 
question of the Wisconsin Statute being ineffective or unconstitutional 
because it opposes existing federal statutes or because it operates in 
an area reserved for Congressional action has not been judicially 
decided.” The federal law providing for arbitration may be in conflict 
with the Wisconsin law. 

The federal arbitration statute provides for commercial and mari- 
time arbitration but does not apply to ‘‘contracts of employment.’’*° 
This limitation which is stated in Section 1 of the act has raised two 
questions. First, does this limitation apply to all sections of the act?*! 
Secondly, does the term “‘contracts of employment”’ include collective 
bargaining contracts? In decisions handed down at the Federal Dis- 
trict Court level, a stay in proceedings under Section 3 has been 
granted to a defendant union where the employer bringing suit has 
refused to arbitrate the dispute according to the procedure provided 
for in the collective bargaining agreement.*? Whether this holding is 
sound or not is questionable and it is by no means certain that it 
will be sustained by appellate decisions. 

The National Labor Relations Act** does not regard a breach of 





2° The United States Supreme Court has passed on the nace gg A of 
other sections of the Em ao pg Peace Act. See Algoma Plywood Co. 

336 U.S. 301 (1949); RB v. Plankington Packing Co., 338 U.S. 053 (19493 
and Amalgamated Ass’n Street Coach Employers v. WERB, 340 U.S. 383 (1951). 

30 “Nothing herein contained shall apply to contracts of employment of sea- 
man, railroad employees, or any class of workers engaged in foreign or interstate 
commerce.” 9 U.S.C. § 1 (Supp. 1949). 

31 The more recent decisions have interpreted the limitation in Section 1 to 
apply to the entire act. In Amalgamated Ass’n of Street Electric and Motor 

oach Employees of America, Local Division 1210 v. Pennsylvania Greyhound 
Lines, 192 F.2d 310 (3d Cir. 1951) the court overruled prior decisions which 
held the limitation to apply only to Section 1 of the act and stated that the words 

‘nothing herein contained” should mean “nothing herein contained in title 9.” 
In reversing itself the court agreed with an earlier decision handed down in the 
Fourth Circuit. See International Union United Furniture Workers of America 
et al. v. Colonial Hardwood Flooring Co., Inc., 168 F.2d 33 (4th Cir. 1948). 

# Lewittes & Sons et al. v. United Furniture Workers of America, 95 F.Supp. 
851 (S.D. N.Y. 1951); United Office & Professional Workers of America, CIO v. 
Monumental Life Ins. Co., 88 F.Supp 602 (E.D. Pa. 1950). Stay granted under 

rovisions of 9 U.S.C. § 3. A stay He proceedings has the effect of a defense in 

avor of the party desiring to comply with the agreement to arbitrate. The court 
held that under this section a collective bargaining agreement was not a contract 
of ee. In a case where relief was sought under § 4 of the Act a court of 
appeals held that “contracts of employment’ should be construed to include 
collective bargaining agreements. Amalgamated Ass’n of Street Electric and 
Motor Coach Employees of America, Local Division 1210 v. Pennsylvania Grey- 
hound Lines, 192 F.2d 310 (3d Cir. 1951). 
3349 Strat. 449 (1935), 29 U.S.C. § 151 (1947). 
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a collective bargaining agreement an unfair labor practice. Nor does 
the act indicate any Congressional opposition to a state law creating 
a remedy for the breach of a collective bargaining agreement. An 
t argument has been made, however, that Congress is opposed to ad- 
ministrative handling of this question and desires that the remedy 
for breach of a collective bargaining agreement be left to the courts.* 
| It has also been argued that the right to bargain collectively extends 
to a union’s use of lawful means to induce an employer to agree to 
its contract proposals, including the right to strike rather than ar- 
bitrate, and on these grounds a state law restricting these lawful 
means is invalid.* 

Section 301% of the Labor Relations Management Act (Taft 
Hartley Act) is perhaps the biggest barrier to the constitutionality 
of Sections 111.06 (1)(f) & (2)(c) of the Wisconsin Employment 
Peace Act. This section expands the jurisdiction of the federal courts 
over collective bargaining agreements. In exactly what manner and 
to what extent the jurisdiction of the federal courts is expanded is 
not completely clear.*” The effect this law will have on the Wisconsin 
statute will not be known until Section 301 has been more clearly 
defined by litigation. 

Section 301 (a) reads as follows: 


Suits for violation of contracts between an employer and a labor 
organization representing employes in an industry affecting com- 
merce as defined in this Act, or between any such labor organiza- 
tions, may be brought in any district court of the United States 
having jurisdiction of the parties, without respect to the amount 
in controversy or without regard to the citizenship of the parties. 


ee ete nae 


One of the questions raised by this statute is, how does Section 301 
change the existing laws in regard to collective bargaining agree- 
ments? Does it create new substantive rights or, does it merely re- 
| move the procedural requirements for an action brought in the dis- 
trict court for breach of a collective bargaining agreement? This 
question has not as yet been decided by the United States Supreme 
Court. Where it has been decided at the district and court of appeal 
level, the decisions generally have favored the interpretation that a 
substantive right was created.** In a decision handed down in the 





* Cox & Seidman, Federalism and Labor Relations, 64 Harv. L. Rev. 211, 
242 = 
% Ybid 


% 61 Strat. 156 (1947), 29 U.S.C. § 185 (Supp. 1949). 

37 Note 57 Yaue L. J. 630, 639 (1948). 

38 In Mercury Oil Refining Co. v. Oil Workers International, 187 F.2d 980, 983 
(10th Cir. 1951), there was some language that Section 301 is “. . . for the pur- 
pose only of giving jurisdiction to the federal courts in cases involving labor con- 
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2nd Circuit, Shirley-Herman Co., Inc. v. International Hod Carriers 
Building & Common laborers Union of America, Local No. 210,** the 
court stated that “‘§ 301 . . . created a remedy where none existed 
and provided a forum in which to enforce it.’’*° If Section 301 does 
not change the substantive law in regard to collective bargaining 
agreements, the Court will then be faced with the question of whether 
an extension of the jurisdiction of the federal courts over cases not 
involving the enforcement of a federal right is constitutional.” If it 
decides that Section 301 creates a new federal substantive right, to 
enforce performance of collective bargaining agreements, Sections 
111.06 (1)(f) & (2)(c) of the Wisconsin Statutes might well be super- 
seded in their application to collective bargaining agreements of 
employers engaged in interstate commerce.** 


Conclusion 

The majority of the court in the Allen-Bradley case denied Local 
1111 the remedy of specific performance because it was “‘. . . lacking 
in statutory or common-law authority to require the . . . [Allen- 
Bradley Co.] to arbitrate . . .’’ The majority of the court did not feel 
that it should upset the long history of common law decisions that 
began with the dictum of Lord Coke in Vynior’s Case. That this is 
the common law rule is not questioned, but whether the reasoning 
and logic behind the rule is as valid today as it was in the year 1609 
is questionable. It is said that the basic reason behind the general 
acceptance of Lord Coke’s dictum is the theory that arbitration 





tracts. It does not give the federal courts any different or additional power than 
a state court would have if the action was brought there.” However, a careful 
reading of the case discloses that it has no relevance to this issue. 

39 182 F.2d 807 (2d Cir. 1950). 

49 See also International Union United Furniture Workers of America et al. 
v. Colonial Hardwood Flooring Co., Inc., 168 F.2d 33 (4th Cir. 1948); Fay v. 
American Cystoscope Makers, Inc., 98 F.Supp. 278 (S.D. N.Y. 1951); Textile 
Workers Union of America, CIO v. Aleo Mfg. Co., 94 F. Supp. 626 (M.D. N.C. 
1950) and Wilson & Co. v. United Packing House Workers of America, 83 F. 
Supp. 162 (S.D. N.Y. 1949). 

“1 See Forrester, The Jurisdiction of Federal Courts in Labor Disputes, Law «& 
CoNTEMPORARY PRoBLEms 114 (1948). 

42 When the construction to be given Section 301 is eventually decided, it is 
probable that the law will be construed to grant substantive rights as well as 
procedural rights. This interpretation would remove the principal barriers to the 
Constitutionality of the statute. There is also some evidence that this is the con- 
pars intended by Congress. See Sen. Rep. No. 105, 80th Cong., 1st Sess. 
17 (1 x 

It has been argued that the National Labor Relations Act “does not reach the 
og ag of agreements.” Rice, A Paradox of Our National Labor Law, 34 

ara. L. Rev. 233, 238 (1951). 

43 8 Co. 80a. 77 Eng. Rep. 595 (K.B. 1609). 
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agreements were opposed to public policy inasmuch as they tended 
to oust the courts of jurisdiction.“ While it may not have been advis- 
able to enforce arbitration agreements in the society of the year 1609, 
there appears to be no compelling reason to deny enforcement in the 
society of 1951. This has been recognized by the many legislatures 
that have responded to the demands of commerce and have enacted 
legislation setting aside the doctrine of revocability and permitting 
specific performance in the field of commercial arbitration. There 
has been a reluctance to set aside the common law doctrine of re- 
vocability in the area of labor arbitration, but this probably is due 
more to a natural conservatism toward labor arbitration with its 
comparatively recent origin than it is to any objection to the prin- 
ciples involved. 

The dissenting judges in the Allen-Bradley case were of the belief 
that labor arbitration agreements were in the public interest, that 
they tended to reduce strikes and that “ . . . public policy would 
seem to require that such agreements be lived up to by both employers 
and unions.’’“ They did not feel that the court must, in respect to 
precedent, follow the common law doctrine of revocability. Justice 
Currie,“ in a dissenting opinion, agreed that the decision of the court 
was in accord with the majority rule but said that he could not 
«|. . subscribe to the theory that the common law is an inflexible 
instrument which does not permit growth and adjustment to meet 
the social needs of the times.’’*” 

The refusal of the Wisconsin Court to grunt specific performance 
in the Allen-Bradley case will not, in all likelihood, have any immedi- 
ate affect on Wisconsin labor relations. The position of the Wisconsin 
Court in regard to common law arbitration has been clarified by the 
Allen-Bradley decision, but enforcement of labor arbitration agree- 
ments is still available under the procedure of the Employment 
Peace Act. It is now clear that a union or employer who seeks to 
compel the other to arbitrate according to the terms of an arbitra- 
tion agreement can not look to the courts for enforcement under 
contract principles but must seek enforcement through an unfair 
labor practice charge. And then, enforcement is not a certainty. The 





“ 83 U. of Pa. L. Rev., op. cit. supra note 14 at 162. 

Local 1111 UEW et al. v. Allen-Bradley Co., 259 Wis. 609, 617, 49 N.W.2d 
720, 724 (1951). 

Justice Broadfoot concurring. 

47 Local 1111 UEW et al. v. Allen Bradley Co., 259 Wis. 609, 618, 49 N.W.2d 
720, 725 (1951). 
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authority of the Wisconsin Employment Relations Board to order 
the parties to comply with the terms of an arbitration agreement 
has neither been sustained nor repudiated by the Wisconsin Court. 
The Allen-Bradley decision has closed one avenue of enforcement 
but its importance as a factor in collective bargaining will not be 
great as long as arbitration agreements may be enforced under Sec- 
tions 111.06 (1)(f) & (2)(c) of the Wisconsin Statutes. 


Berton D. SHERMAN 





LIABILITY OF SUCCESSOR FIDUCIARY FOR ACCOUNTS 
OF PREDECESSOR. In the field of trust law the rule that a successor 
trustee is not liable to the beneficiaries for the breaches of trust of 
his predecessors is well established and is continuously reiterated in 
cases, texts and treatises on the subject.! It is from this rule that the 
successor trustee derives assurance that any liability on his part to 
the beneficiaries can only arise out of his conduct after he becomes 
trustee. This is undoubtedly good law. But where a general rule is 
often repeated, there is the danger that a multitude of situations 
will be brought within the rule without a close examination of each. 
The rule then becomes a smoke screen, obscuring the refinements of 
each case. The result of the general rule above has been that successor 
trustees have drifted into the misapprehension that once they are 
appointed they need not be concerned with the activities of their 
predecessors. The fact of the matter is that they should be extremely 
concerned with the activities of their predecessors. Although he 
is not liable for the breaches of trust of his predecessor, the suc- 
cessor trustee has a duty to put the trust in order and to do the job 
satisfactorily it may be required that he be aware of these past 
activities. The duties of the successor trustee in this respect are 
usually placed in three categories.2 The Restatement of Trusts lists 
them in the following manner: 


A trustee is liable to the beneficiary for breach of trust, if he 
a. knows or should know of a situation constituting a breach 
of trust committed by his predecessor and he improperly 
permits it to continue; or 





115 Conn. B. J. 329 (1941); Dillon, Powers and Duties of the Successor Trustee, 
Trusts AND Estates 551 (Dec. 1947); Parker, Successor Trusteeship, Trusts 
AND Estates 30 (Jan. 1951). 

2 RESTATEMENT, Trusts § 223 (1935); 2 Scorr, Trusts § 223 (1939). 
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b. neglects to take proper steps to compel the predecessor to 
deliver the trust property to him; or 

c. neglects to take proper steps to redress a breach of trust com- 
mitted by the predecessor. (Emphasis added.)? 


The application of this doctrine is not always an easy task for 
the successor trustee. Frequently a member of the family or a close 
friend is made executor or trustee. He may serve the trust faithfully 
but through ignorance of trust law, it is easy to conceive how he 
might commit a breach of trust inadvertently. As seen in the above 
Restatement section, the law makes no distinction between a willful 
breach and an inadvertent breach so that in both cases the same 
consideration is required. Upon the discovery of a breach of trust 
by his predecessor the successor is confronted with two very serious 
questions. Dges he have a duty to pursue his predecessor for the loss 
caused by the breach? Will he be liable to the beneficiaries if he does 
not do so? The Restatement view seems relatively clear and there is 
substantial authority in this country to sustain its position.‘ Stran- 
gely, the questions have not been clearly answered in Wisconsin.5 
But by examining the existing cases in relation to a given set of 
facts some indications of the probable answers can be found. 

A typical fact situation which would require a determination of 
the questions is as follows. The first trustee commits a breach of 
trust while administering the trust. It may have been self dealing, 
illegal investments, etc. Arising out of the transaction there is a de- 
preciation in the trust assets. Sometime later a successor trustee is 
appointed. The first trustee has rendered a final accounting, but the 
breach of trust was not apparent in the account so it was allowed by 
the court. The successor trustee or the beneficiaries learn of the 
breach of trust after the time for appeal has expired. What action 
must the successor trustee now take? The immediate response of 
several trust officers to whom inquiry had been made concerning 
the above facts was that the final accounting was res adjudicata 
and the successor trustee was therefore insulated from liability and 
need not pursue his predecessor. The apparent rationale being first, 
the general rule that the successor is not liable for the breaches of 
trust of his predecessor, and second, even if there were a possibility 





3 RESTATEMENT, Trusts § 223 (1935). 
* McClure v. Middletown Trust Co., 95 Conn. 148, 110 Atl. 838 (1920); State 
Street Trust Co. v. Walker, 259 Mass. 578, 157 N.E. 334 (1927); In re Rosen- 
feldt’s Will, 185 Minn. 425, 241 N.W. 573 (1932); 15 Conn. B. J. 329 (1941). 
5 RESTATEMENT, Trusts, Wis. ANNOT. § 223 (1941). It is there stated: “No 
definite conclusion can be reached because of a dearth of authority.” 
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that liability might attach the final account has extinguished it. An 
analysis of each of these reasons reveals that neither will support 
the result. 


General Rule 


The rule simply says there is no vicarious liability attaching to a 
successor for the conduct of his predecessors. It does not in any way 
purport to preclude the possibility that the conduct of his predeces- 
sor may place certain duties on his successor which if not fulfilled 
subject him to liability. This is primarily a duty problem. A study 
of it requires that we constantly keep in mind the general standard 
of conduct demanded of fiduciaries as it is from this source that the 
specific duties emerge. Wisconsin is in the camp following the strict 
rule of liability as laid down by the New York courts.* It has been 
held that this duty requires more than ordinary diligence and vigilance 
in administering the trust and holds the trustee liable for not doing 
what would be plainly beneficial to the trust.” A specific duty result- 
ing from this strict rule is seen in the opinion of Estate of Dreier.* The 
executor participated in a sale of land of the deceased and received a 
five year note secured by a mortgage. The executor later was ap- 
pointed trustee. The note became due while he was trustee and he 
accepted a new five year note. A prior mortgagee foreclosed and the 
trustee received but a small part of the amount due. No defalcation 
or fraud was shown. The court in hoiding that the trustee was ac- 
countable for the loss and surcharged for the amount plus interest 
stated: 

. . . he should have exercised due diligence and reasonable 

skill to collect the debt and if he was unable to enforce payment 

it was his duty to submit the matter to the court for instructions. 

In accepting this . . . without then reporting the existence of 

any occasion therefore, and without being authorized so to do, 

he acted at his own risk and peril and must be held responsible 
for the loss which has resulted. (Emphasis added.)*® 


The court makes it clear that the trustee must exercise the required 
diligence in collecting debts due the estate or he will be surcharged. 
Suppose the debt had become due while he was executor and he had 
acted in the same manner. His position as a fiduciary would require 





6 12 Wis. L. Rev. 130 (1936); 20 Mara. L. Rev. 201 (1936). 

7 Estate of Dreier, 204 Wis. 221, 235 N.W. 439 (1931); Estate of Allis, 191 
Wis. 23, 210 N.W. 418 (1926); 12 Wis. L. Rev. 130 (1936); 20 Marg. L. Rev. 
201 (1936). 

8 Estate of Dreier, 204 Wis. 221, 235 N.W. 439 (1931). 

* Td., at 225, 235 N.W. at 441. 
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the same result. Had the debt become due while he was executor and 
continued to be due while he was trustee, again as both positions are 
that of a fiduciary he would have the same duty in both positions— 
to collect the debts of the estate. But now the trustee may not be able 
to collect the debt in full from the debtor. If it can be shown that 
the debt could have been collected in full had the executor pursued 
it the Dreier case holds that the executor is obligated to the estate 
for the loss occasioned by his inaction. Does the rule of the Dreier 
case require that the trustee collect all obligations? Must he now 
pursue the executor for the claim arising out of the breach of trust? 
Although the claim would not be liquidated in the sense that it arose 
out of a bargain and exchange transaction it would definitely con- 
stitute a bona fide claim of the trust, which if not satisfied would 
result in a loss to the beneficiaries. Should a lawsuit be necessary 
for recovery the duty of the trustee is clear as it is the duty of a 
trustee to bring suits to recover and preserve the trust property.!® 
Commensurate with the general policy of holding fiduciaries to a 
high standard of conduct, it is not at all unlikely that the court would 
rule that the Dreier case requires that the payment of obligations of 
predecessor fiduciaries must be enforced the same as obligations 
from others. If it is thought that the Dreier case alone will not support 
such a holding, it still might readily be used in forming a doctrinal 
bridge to Section 223 of the Restatement of Trusts" and reach the 
same result. 


Accounts 


In the fact situation posed earlier, the first trustee had committed 
a breach of trust which resulted in a depreciation of the trust assets. 
To be specific, assume that he loaned $10,000.00 to the A & B Cor- 
poration and took their note and mortgage, that at the time it 
appeared to be a sound investment and that it was proper in all 
respects except that the trustee had control of the corporation through 
his private stock holdings. When the note becomes due the A & B 
Corporation is unable to pay the note and the trustee forecloses the 
mortgage and realizes $5,000.00. Because this was self dealing the 
loss would be chargeable to him. But, this transaction will appear to 
be perfectly all right on its face because the transaction is in the 





10 Rowell v. Rowell, 122 Wis. 1, 99 N.W. 473 (1904); In re Luscombe’s Will, 
109 Wis. 186, 85 N.W. 341 (1901). But, no duty to enforce a claim when such 
action would be useless. Leutz v. Dostal, 212 Wis. 81, 249 N.W. 174 (1933). 


11 RESTATEMENT, TrusTS § 223 (1935). 
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name of the corporation and the trust. In the final accounting the 
loss will be apparent but the self dealing will not show up. The 
account is approved by the court and the new trustee is appointed 
and assumes the office. After the time in which an appeal could have 
been taken has expired the successor learns of the breach of trust. 
Should the final accounting change the result reached above? The 
Minnesota Supreme Court’? surcharged the successor fiduciary (the 
executor later became trustee) for the loss incurred by the predeces- 
sor in a case analogous to this one, hurdling the accounting problem 
with ease upon a finding that there was fraud or a mistake of fact. 
Conceding that a successor trustee has the power" and the duty™ 
to pursue his predecessor for losses resulting from his breaches of 
trust, the Wisconsin Supreme Court might hurdle the account prob- 
lem with equal ease. While it is true the court has said that the al- 
lowance of the final accounting is conclusive, this statement is usually 
accompanied by some very important qualifying language. In 
Schinz v. Schinz the court stated it this way: 


... that when thus settled and allowed it (final accounts of 
executor) will be final and conclusive as to all matters embraced 
in it, and can be impeached or reopened only for fraud or mis- 
take.* (Emphasis added.) 


At first glance they may seem like narrow exceptions but the case 
law clearly demonstrates that they are of considerable latitude.!” 
Notable examples of the breadth of these exceptions are the holdings 
which recognize that the fraud may consist of a supression or mis- 
representation of the facts'* and that it is not necessary that the 
conduct be willful.’® These would seem to remove the obstacle of 





12 In re Rosenfeldt’s Will, 185 Minn. 425, 241 N.W. 573 (1932). 

13 In re Lane’s Will, 11 Del. Ch. 122, 124, 97 Atl. 587, 588 (1916). The court 
clearly defined the duty saying: “It is true also that though a successor in a trust 
is not accountable or liable for the defaults or misconduct of his predecessor, yet 
he must obtain all the property that belongs to the trust, and for this p 
should investigate the acts and conduct of his predecessor and recover from him 
whatever belongs to the trust estate.’”’; Rush’s Executor v. Steele, 93 Va. 526, 
25 S.E. 604 (1896); 38 Micu. L. Rev. 855 (1940); ResraTEMENT, Trusts § 177, 
comment d; § 223, comment d (1935); 2 Scorr, Trusts § 280 (1939). 

14 McClure v. Middletown Trust Co., 95 Conn. 148, 110 Atl. 838 (1920); State 
Street Trust Co. v. Walker, 259 Mass. 578, 157 N.E. 334 (1927); In re Rosen- 
feldt’s Will, 185 Minn. 425, 241 N.W. 573 (1932); ResraTeMENT, Trusts § 223 
(1935); 2 Scorr, Trusts § 223 (1939). 

1 Estate of West, 231 Wis. 377, 284 N.W. 565 (1939); Will of Pattison, 190 
Wis, 289, 207 N.W. 292 (1926); Will of Rice, 150 Wis. 401, 136 N.W. 956 (1912). 

16 Schinz v. Schinz, 90 Wis. 236, 248, 63 N.W. 162, 166 (1895). (Italics added.) 

17 1942 Wis. L. Rev. 131. 

18 Estate of ry 5 253 Wis. 329, 34 N.W.2d 112 (1948); Estate of Penney, 
225 Wis. 455, 274 N.W. 247 (1937). 


19 Parsons v. Balson, 129 Wis. 311, 109 N.W. 136 (1906). 
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the final account in the fact situation given earlier. A good illustra- 
tion of how the matter is treated in an analogous situation to the 
one given is found in the case of Will of Cosgrove.*° The trustee sold 
a mortgage which he had owned to the trust. It was not disclosed 
to the interested parties in the final accounting or otherwise. The 
distributees, after the time for appeal had expired, brought a pro- 
ceeding to have the order allowing the account set aside. The court 
held that the concealment of the fact of its self dealing constituted 
fraud and the trustee should be surcharged unless the distributees 
were barred by laches or notification. The time element had pre- 
viously been handled in In Guardianship of Reeves where the court 
held that the time for moving to vacate an order constituting fraud 
upon the court for concealment of fact does not arrive until discover- 
ing of the concealment that constituted the fraud. From the case 
law it is apparent that the exceptions to the rule of conclusiveness are 
the type of situation with which the successor trustee is most likely 
to be confronted. 


Conclusion 


Although we do not have a clear cut decision on the duties and 
liabilities of a successor trustee in regard to the breaches of trust 
committed by his predecessors, the case law indicates that Section 
223 of the Restatement of Trusts would be followed in Wisconsin. 
The important steps have already been decided. Fiduciaries are held 
to a high standard of care”* which requires they use due diligence in 
collecting debts due the trust.?* It also requires that trustees bring 
suits to recover and preserve trust property.2* When the successor 
trustee discovers that his predecessor has committed a breach of trust 
which has resulted in a depreciation of trust assets these duties 
would seem to direct his future course of action in their regard. He 
should use due diligence to collect the debt from his predecessor and 
if unable to do so he should bring a suit and secure a judgment 
against him.” This duty to collect the debts of the trust”* does not 





20 Will of Cosgrove, 236 Wis. 554, 295 N.W. 784 (1941). 

21 Guardianship of Reeves, 176 Wis. 579, 186 N.W. 736 (1922). 

22 See note 6 supra. 

%3 See note 8 supra. 

*% See note 10 supra. 

% The scope of this note is limited to what might be called the clear case. Has 
the trustee a duty to bring a suit if the trust assets are not sufficient to finance the 
suit? If it is doubtful whether anything can be recovered? If the trust instrument 
contains an exculpatory clause? Without discussing this type of question, it might 
be added in passing that these problems should be brought to the attention of the 
court for instructions. 

% See note 8 supra. 
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appear to be excused if there is a final account which may be opened 
as is permitted for various reasons, nor is the duty diminished if the 
conduct is not willful.?” 

The results here indicated are in accord with the general policy the 
law has followed in its treatment of fiduciaries. It is submitted that 
this would not mean an addition of duties to the successor fiduciary 
but rather would require the same duty of him as is required of all 
fiduciaries. It would mean that the fact of a final accounting by his 
predecessor does not diminish his duties. 

Wiiuram G. MEYER 





27 See note 19 supra. 











NEWS OF THE SCHOOL 
Covering the academic year 1952-1953 


SALMON W. DALBERG PRIZE 
Chosen by the law faculty, on the basis of scholastic achievement 


and participation in extra-curricular activity, as an outstanding 
graduating law student: 


Walter B. Raushenbush 


HIGH HONORS 


Voted by the law faculty, on the basis of outstanding scholastic 
achievement to graduate with high honors: 


Frank L. Bixby 
Walter B. Raushenbush 


HONORS 


Voted by the law faculty, on the basis of scholastic achievement 
to graduate with honors: 


Robert L. Curry 
James R. Jackson 
John J. Ottusch 
Dale L. Sorden 
Justin Sweet 


ORDER OF THE COIF 


Voted by the law faculty, as the upper 10% scholastically of their 
respective graduating classes, to membership in the honorary legal 
fraternity, the Order of the Coif: 


Frank L. Bixby Marvin 8. Kahn 
Travis G. Boggs Pertti J. C. Lindfors 
Robert L. Curry Paul F. Meissner 
Kenneth N. Holland William G. Meyer 


James R. Jackson John J. Ottusch 
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Walter B. Raushenbush W. Scott Van Alstyne, Jr. 
Dale L. Sorden John A. Wilkins 
Justin Sweet 


Faculty: George W. Foster 


WISCONSIN LAW REVIEW CERTIFICATES 


Voted by the law faculty, on the basis of distinguished work on 
the Wisconsin Law Review, to receive Wisconsin Law Review Cer- 


tificates: 
Frank L. Bixby Walter B. Raushenbush 
Robert L. Curry Alvin Richman 
James R. Jackson Allan W. Schneider 
Richard S. Jenks Berton D. Sherman 
John W. McFadyen Justin Sweet 
Paul F. Meissner David L. Uelmen 
William G. Meyer W. Scott Van Alstyne, Jr. 


John J. Ottusch 


WILLIAM J. HAGENAH SCHOLARSHIP 


From a fund established by William J. Hagenah for the Editor- 
in-Chief of the Wisconsin Law Review, a scholarship was awarded to: 


Frank L. Bixby 


WISCONSIN LAW REVIEW 


From the Editorial Board of the Wisconsin Law Review, the fol- 
lowing were elected officers for the 1952-1953 school year: 


Editor-in-Chief: Frank L. Bixby 
Executive Editors: Robert L. Curry 
James R. Jackson 
John J. Ottusch 
Walter B. Raushenbush 
Justin Sweet 
W. Scott Van Alstyne, Jr. 


MOOT COURT 


Freshman Moot Court Competition Awards were made to the 
following teams: 
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Fall Semester of 1952: 


First Place: Jean Gallaher and Mildred Van De Bogart 

Second Place: Daniel Gruender and Garth Johnson 

Third Place: Jack McManus and Thomas Cullen 
Spring Semester of 1953: 

First Place: Worth Piper and Laurence Hammond 

Second Place: Jack McManus and Thomas Cullen 

Third Place: Robert Tehan and Donald Rosenberg 


DAVIES SCHOLARSHIP 


Voted by the law faculty, as the outstanding member of the second 
year class on the basis of scholarship and contribution to the life of 


the school: 
William K. Chipman 


KEMPER K. KNAPP SCHOLARSHIPS 


The law faculty, on the basis of need and scholastic standings, 
awarded 14 scholarships to worthy law students from the fund made 
available under the will of the late Kemper K. Knapp. 


ALVORD GRADUATE LAW FELLOWSHIP 


Voted by the law faculty, for study and research at the graduate 


level to: 
Richard Lyman Cates 


WILLIAM E. TIMLIN AWARD 


Given by the William E. Timlin Law Fraternity for outstanding 
service in the law school community: 


Elizabeth Louise Thronson 


WISCONSIN LAW ALUMNI 
ASSOCIATION SCHOLARSHIPS 


The law faculty, on the basis of need and scholastic standings, 
awarded two scholarships to. deserving law students from a fund 
established by the Wisconsin Law Alumni Association. 
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HAPPENINGS AROUND THE SCHOOL 


The 1952-1953 academic year saw a slight decrease in post-war 
enrollment in the Wisconsin Law School. Approximately 550 stu- 
dents enrolled. 

The Law School regrets the retirement of Dean Oliver S. Rundell. 
Dean Rundell will continue on a part-time basis as professor in the 
school. 

Taking Dean Rundell’s place as the new dean of the Wisconsin 
Law School will be Dean John Ritchie III. Dean Ritchie, who 
assumed his duties as dean July 1, was born in Norfolk, Va. He 
earned his Bachelor of Science degree in 1925 and his Bachelor of 
Laws degree in 1927 both at the University of Virginia, and his 
Doctor of Juridical Science degree at Yale in 1931. Dean Ritchie 
comes to the Wisconsin Law School from his position as dean of 
law at Washington University in St. Louis, Mo. He previously served 
on the faculties of Furman University, the University of Washington, 
the University of Maryland and the University of Virginia. He 
served as a member of the Judge Advocate General’s Corps of the 
U.S. Army from 1942 through 1946 as staff judge. At present Dean 
Ritchie is the national president of the Order of the Coif and presi- 
dent of the Judge Advocates Association. His field of special interest 
lies in the area of trusts and estates. 

The coming year will see a renovation of the procedure courses in 
the law school curriculum. The courses, Jurisdiction of Courts, 
Pleading and Pre-Trial Practice, and Trials and Appeals, have been 
superseded by two four credit courses combining the subject matter 
of the former courses: Procedure I and II. This change will enable 
students to get an integrated background in the procedure of liti- 
gation in a minimum number of hours. 


“HERBIE”? PAGE ANECDOTES TO BE PUBLISHED 


A good many readers of the Wisconsin Law Review, at one time 
or another, came into intimate contact with Professor ‘‘Herbie’’ 
Page, Wisconsin’s best known teacher of the Law. 

Professor Page’s memory will linger forever within the Law School 
itself, and wherever his former students congregate—but it has 
occurred to the Editors of the Review that the many priceless anec- 
dotes about Professor Page may well be lost with the passage of 
time. 

Probably no teacher of modern times has played the leading role 
in as many humorous stories and anecdotes as did ‘“‘Herbie’’ Page. 
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Because of the high interest these stories have, even to those of us 
to whom the Professor is already more legend than acquaintance, 
the Board of Editors and a number of the present members of the 
Wisconsin Law School faculty are hopeful that a collection of anec- 
dotes and stories might be published in the Wisconsin Law Review.* 

To make this possible, we take this opportunity to request all of 
our readers to put down on paper any and all of the anecdotes about 
“‘Herbie’’ Page which they have either heard or taken part in them- 
selves. When a sufficient number of stories are received, they will be 
edited and published in the Review, thus creating a permanent record 
of the more colorful] side of Professor Page’s career. 

The few minutes necessary to put these stories down on paper 
will, we believe, be amply repaid by a reading of the finished article. 
Please address all correspondence to: Leading Articles Editor, Wis- 
consin Law Review, University of Wisconsin, Madison 6, Wisconsin. 





* By arrangement with the Wisconsin Bar Association, all stories sent to the 
Association in answer to the request for stories about Professor Page in the 
July Wis. Bar Bulletin will be published by the Law Review. 














VOLUME 1953 
NUMBER 4 
JULY 


WISCONSIN 
LAW REVIEW 


W@ TAX FREE EARNING FOR RETIREMENT 
IRVING D. ISKO 


@ THE VALUE OF STUDYING FOREIGN LAW 
JARO MAYDA 


@ RE-SURVEYS AND METES AND BOUNDS DESCRIPTIONS 
R. P. BOYD 


DAVID L. UELMEN 
COMMENT 


M@ THE INSURER AS PARTY DEFENDANT IN 
AUTO ACCIDENT CASES 











